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The victories we have won in such areas 2s air and water pollution and
natural area protection will, in hindsight, seem relatively easy. The next
generation of environmental challenges will be more intractable, more
difficult problems that fundamentally relate to how we live on the land
and on the planet. . . . [We have to look] at how we run an industrial
society, and at how to make the kinds of changes in the structure of this
society, in the organization of our economy and our culture, and in ovr
personal habits, to avoid the possibility of environmental catastrophe.!

[T]be successes that are available if we continue the traditional regula-
tory path are incremental at best. The current regulatory system is
about going from A to B to C. The changes we undertake today are
about going from A to Z. I don’t believe anyone in this country—
whether an environmentalist or a CEO-—believes that incremental steps
will achieve the kind of future we all want.2

Important as pressure from environmentalists and governmenptal direc-
tion are to stimulating change, in the end only the corporate community
can efficiently provide the necessary organization, technology, and finan-
cial resources needed to design and implement change on the scale re-
quired. Companies that are trying to be leaders on a new path to a
sustainable future merit our encouragement and support, just as the in-
evitable backsliders deserve a vigorous shove onto the trail 3

1. INTRODUCTION

The environmental problems of human society demand a new
type of regnlation. Great success in dealing with environmental issues
has proven elusive, even though a host of environmental statutes have
been on the books for more than two decades.* To'be sure, there has
been progress on some particular problems. For example, conclusive

1 Bruce Babbitt, The Fumre Environmenial Agenda for the United States, 64 U. Coro. L.
Rev. §13, 514 (1993).

2 Carol M. Browner, The Common Sense Initiative: A New Generation of Environmental
Protection, Address at the Center for National Policy Newsmaker Luncheon (July 20, 1994)
(transcrpt on fiJe with author).

3 James G. Speth, Foreward 10 BEYOND COMPLIANCE: A NEw INDUSTRY VIEW OF THE
ENVIRONMENT at ix, X (Bruce Smart ed., 1992).

4 The fisst important federal environmental legislation jn the United States appeared in the
early 1970s. Frank P. Grad, Foreword: A Symposium on the United States Supreme Court’s “En-
vironmental Term® (1991-1992), 43 WasH. UJ, Urs. & Contemp, L. 3, 4 (1993). Serious Euro-
pean concem with environmental policy also began i the early 1970s. See STANLEY P. JoHNsON
& Guy CORCELLE, THE ENVIRONMENTAL PoLicY oF THE EURGPEAN COMMUNITIES 1-2 {(Stan-
ley P. Johnson ed., 1989). Although it is true that laws loosely described as “environmental®
existed previously for many years,

(ujneil 1970 . . . these policies were little more than a hodge-podge of mostly state and Jocal
governmental sules and regulations with an occasional federal Jaw thrown in. Some of these
state and local ordinances dealt explicitly with open burning of leaves, garbage, and other
wastes—these laws were the precursors of modern-day air-pollution statutes. Other laws,
again mostly Jocal but with some exceptions, restricted the discharge of certain liquid and
solid wastes in to navigable waterways—these became the basijs for eventually auch more
ambitious federal water-pollution legislation and regulation.
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scientific evidence of depletion of the atmospheric ozone-layer in-
duced a relatively quick response in international law.5 To the sur-
prise of some environmentalists, industry reacted faster than expected
in eliminating production of ozone-depleting chemicals.6 Another
success story is the reduction of airbome lead in the United States.
During the decade of the 1980s, lead emissions declined ninety-six
percent and ambient lead concentration levels decreased eighty-seven
percent.” Conventional regulation also produced modest reductions
of other air and water pollutants.2 In the big picture, however, good
news is outweighed by failure to achieve hoped for improvement.®
Just listing some of the many pressing environmental issues can lead
to despondency: species extinction, deforestation, desertificatiomn,
toxic waste, acid rain, global climate change, and severe air and water
pollution in large cities and poor countries.’® With respect to many of

Dallas Burtraw & Paul R. Portney, Ervironmental Policy in the United States in EcoNomic PoL-
1ty Towarns THE ENVIRONMENT 289 (Dieter Helm ed., 1991).

5 The story is recounted in Ricuarp E. Benepick, Ozone DrrroMacy (1991).

6 William K. Stevens, Ozone-Depleting Cheniicals Building Up af Slower Pace, N.Y. Tmes,
Aug. 26, 1993, at Al (stating that the global slowdown of ozone-depleting chemicalg building up
in atmosphere can be “attributed to industry’s unexpectedly rapid cut jn the production of the
chemicals even before international agreements to phase them out took full effect™). See also
Philip Shabecoff, Industry Acts to Save Ozone, N.Y. Trves, Mar. 21, 1988, at Al (discussing
industrial efforts to develop substitutes for ozone-depleting chemicals).

7 Counc oN ENVIRONMENTAL QUALITY, UNITED NATIONS CONFERENCE ON ENVIRON-
MENT AND DEVELOPMENT: UNITED STATES OF AMERICA NATIONAL REPORT 197 (1992). This
success owes almost entirely to the 99% reduction of lead m gasoline. Id. Even the most ardent
enviropmentalists have found much to praise m lead pollution reduction. E.g., BARRY Com-
MONER, MAKING PEACE WITH THE PLANET 22 (4th ed. 1992) (“The successful effort 1o reduce
lead pollution only accentuates the failure to achieve a comparable reduction in the emissions of
all the other air pollutants.”). A recent government study reported a 78% decline in the amount
of lead in the bloodstreams of Americans over the 15-year phase out period of leaded gasoline
(1976 to 1991). Sandra Blakeslee, Concentrations of Lead in Blood Drop Steeply, NY. Toves,
July 27, 1094, at Al8. See also Thomas O. McGarity, Radical Technology-Forcing in Environ-
mentol Regulotion, 27 Loy. L.A. L. Rev. 943, 947-52 (1994) (providing a less sanguine account of
“lead phase down” but nonetheless calling it an “environmental success story™).

8 See, e.g., Cass R. Sunstein, Paradoxes of the Regulatory Sta‘z, 57 U. Crr. L. Rev. 407, 409-
10 (1990) (describg “significant successes” m air and water pollution control).

9 See, e.g., COMMONER, supra note 7, at 19-40 (describing what he calls “the environmental
failure™); E. Donald Eliott, Eavironmental TOM: Anatomy of a Pollution Control Program
That Works!, 92 Micr. L. Rev. 1840, 1844 (1994) (noting “the diszppointing record of traditional
strategies used in U.S. enviconmental law to achieve its stated goals™); Lakshman Guruswamy,
Integrated Environmental Control: The Expanding Marrix, 22 EnvrL. L. 77,”83-87 (1992)
(describing “failures of the existing system™); Sunstein, supra note 8, at 411 (stating that environ-
mental regulation has “frequently failed™).

10 One of the best sources canvassing the scope of current environmental problems is
Agenda 21, the non-binding framework agreement reached at the Earth Summit in Rio de
Janeiro in 1992. Seg, e.g., Tur EArTy Summrr: Tre Unatep NaTIONS CONFERENCE ON ENVI-
RONMENT AND DEVELOPMENT (UNCED) 125-508 (Stanley P. Johnson ed., 1993) (reptinting
Agenda 21 with cornmentary); see also CHRISTOPHER D. STONE, THE GNAT 1S OLDER THAN
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these issues, conventional environmental regulation has not proven
especially effective.

One reason is that conventional regulation is continually out-
paced by the increasing complexity of environmental problems. Mod-
ern environmental statutes most often prescribe specific technologies
or performance standards to control pollution. Command-and-con-
trol statutes of this sort, however, have not worked well enough. As
discussed in Part IT of this Article, command-and-contro! has been se-
verely criticized as inefficient and ineffective.

Some scholarly critics of command-and-control have recom-
mended an alternative in the form of market-based regulation. Look-
ing to use the allocative efficiency of markets to regulatory advantage,
market-based approaches seek to internalize within the economic sys-
tem the “externalities” of environmental harm imposed by economic
activity. Part 1T also reviews various types of market-based regulation.

More recently, Judge (now Justice) Stephen Breyer has proposed
the creation of a superagency larger and more powerful than the Envi-
ronmental Protection Agency (EPA) to bring order to the irrational
potpourri of environmental statutes.’* He would have Congress dele-
gate broad powers to such a superagency to rationalize existing envi-
ronmental statutes in accordance with scientific assessments of
relative risks posed by various hazards. However, this idea runs into
difficulty when one considers the complexity of environmental
problems and choices. Limits to human cognition, even when focused
through the powerful crucible of science, and limits implicit in a dem-
ocratic form of government suggest that an elite' superagency is not
likely to' produce enduring solutions to environmental problems.
Other methods of environmental regulation should be considered
before resorting to an elite, state-centered approach.1?

In the context of thinking about alternative methods of environ-
mental regulation, this Article explores a new model. Part III devel-
ops a theory of reflexive environmental law. Reflexive law focuses on
influencing the “self-referential” capacities of the social institutions

MAN: GLOBAL ENVIRONMENT AND HUMAN AGENDA 5-18 (1993) (diagnosing basic environ-
mental problems).

11 SyerHEN BREYER, BREAKING THE Vicious CIrcLE: TOwarRDp EXpECTIVE RIsk REGULA-
non 59-72 (1993). Justice Breyer daes not actually use the term “superagency,” but this is
clearly what he means. His propesal for reform includes establishment of “a small, centralized
administrative group, charged with a mtionalizing mission™ and having “interagency jurisdic-
tion™ {Le, above and beyond the EPA), “political insulation™ with civil service protection, the
“prestige” of an elite staff, and significant legal “authority” to “impose its decisions.” Id. at 60-
61.

12 74 ]In the conclusion of this Article, 1 revisit Justice Breyer's proposal for an environmen-
tal superagency. See infra Part VII.
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subject to regulation.}® Reflexive law gets its name from being self-
referential im two respects. First, it is a self-critical Jegal theory. A
theory of reflexive law emphasizes the limits of law in the face of com-
plexity. The complexity of society and its problems diminishes the ca-
pacity of law to direct social change in a specified or detailed manner.
Second, a theory of reflexive law proposes an alternative approach to
law reform. It focuses on enhancing self-referential capacities of so-
cial systems and institutions outside the legal system, rather than di-
rect intervention of the legal system itself through agencies, highly
detailed statutes, or delegation of great power to courts.

An example of a reflexive Jegal strategy is to encourage public
disclosure of the internal decisionmaking and performance of inter-
mediate social institutions. Securities law provides a familiar illustra-
tion of a legal strategy of disclosure.l¢ Although governmental
enforcement remains an option, securities regulation relies heavily on
financial self-reporting. Public disclosure implies public scrutiny.
Publicly disclosed reports and the possibility of public or private ac-
tion to penalize false or misleading statements drive reflexive opera-
tions within firms, which adopt processes to assure the accuracy of
their reports.

Translating the model of financial reporting to the natural envi-
ronment, reflexive environmental law aims to establish self-reflective
processes within businesses to encourage creative, critical, and contin-
ual thinking about how to minimize environmental harms and maxi-
mize environmental benefits. In other words, reflexive environmental
law aspires to engender a practice of environmentally responsible
management.15

12 The term “reflexive law™ as I use it derives most directly from Gunther Teubner, Substan-
tive and Reflexive Elements in Modern Law, 17 Law & Soc’y Rev, 239 (1983) [bereinafter
Teubner, Reflexive Elements). As a general approach in sodial theory, “reftexivity” is defined as
“the fact that social practices are constantly examined and refonmed in the light of incoming
mformation about those very practices.” ANTHONY GIDDENS, THE CONSEQUENCES OF MODER-
NITY 38 (1990); cf. PreRRE BOURDIEU & Loic J.D. WACQUANT, AN INVITATION To REFLEXIVE
SocioLooy 36-46 (1992) (describing various approaches to “reflexive sociology”).

For recent applications of the idea of reflexive law tn the environmental context, see the
essays collected in ENVIRONMENTAL Law anDp EcoLoGicaL RESPONSBILITY: THE CoNCEPT
AND PRACTICE OF EcoLoGIcAL SELF-ORGANIZATION (Gunther Teubner et al. eds., 1994). Two
of the essays are reprinted m Eric Bregman & Arthur Jacobson, Environmental Performance
Review: Self-Regulation in Environmental Law, 16 Carbozo L. REv. 465 (1994) and Gunther
Teubner, The Invisible Cupola: From Causal to Collective Anribution in Ecological Linbility, 16
Carpozo L. Rev. 429 (1994); see also Michael Herz, Parallel Universes: NEPA Lessons for the
New Property, 93 CoLum. L. REv. 1668, 1668, 1689-93 (1993) (describing National Environmen-
tal Policy Act as an example of reflexive law).

14 See infra text accompanying notes 382, 458 (discussing securities regulation).

15 Many businesses have aiready taken significant strides in the direction of taking the natu-
ral environment into account in their operations. For a recent popular account, see PauL
HawxeN, THe EcoLogy oF CoMMERCE: A DECLARATION OF SUSTAINABILITY (1993).
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Elements of a reflexive environmental law are emerging. Part IV
surveys some examples. Market-based environmental regulation has
reflexive aspects.’é The National Environmental Policy Act!” and its
state spinoffs establish procedural mechanisms for self-referential ad-
ministrative decisionmaking that takes into account environmental
impact.’® Administrative enforcement policies encourage companies
to conduct self-evaluative environmental audits.’® Some federal stat-
utes and EPA policy initiatives encourage voluntary pollution preven-
tion programs and promote internal monitoring and improvement of
environmental performance.?0 However, these examples of emergent
forms of reflexive environmental law suffer from a lack of comprehen-
sive theoretical perspective. They are inchoate. Reflexive elements in
current environmental law exhibit little conscious anticipation of how
they might work systematically.

The balance of this Article considers what may qualify as the ex-
ception to the rule of incompletely reflexive law. The Eco-Manage-
ment and Audit Scheme (EMAS) of the European Union may
represent the purest and most consciously reflexive environmental law
yet advanced?! Effective in Europe beginning in April 1995, the
EMAS establishes a voluntary program for companies to adopt stan-
dard procedures for environmental management, auditing, and report-
ing?? It erects a framework for independent verification of
compliance, and it provides modest incentives for businesses to par-
ticipate. Part V describes and critically examines the basic elements
of the European EMAS regulation.

Part VI proceeds to consider whether a version of the EMAS
should be adopted in the United States. I first present an American
version of an Environmental Management and Auditing System,>
which attempts to improve on the European model and to take into
account regulatory differences. I consider arguments for and against
an American version of the EMAS and conclude that the more per-
suasive arguments favor adopting an American EMAS on an experi-

16 See infra subpar IV.A.

17 42 U.S.C. §% 4321-4370 (1988).

18 See infra subpart IV.B.

19 See infra subpart IV.C.

20 See infra subpart 1V.D.

2} Council Regulation 1836/93 Allowing for Voluntary Participation by Companies in the
Industrial Sector in 2 Community Eco-Management and Audit Scheme, 1993 OJ. (L 168) 1.

22 Jd The Council adopted the EMAS regulation on Septernber 29, 1993. The 21-month
grace period allows time for Member States to set up the required regulatory bodies and proce-
dures to oversee the EMAS pracess. Id. art. 21, at 7.

23 | substitute the word “system™ for “scheme” in the proposed American version of an
EMA.S for two reasons. First, the idea of a legal “scheme™ sounds somewhat odd to an Ameri-
can ear. It suggests some kind of conspiracy. Second and more importantly, “system” captures
the idea of serting up a framework for routime mternal review, external verification, and public
ceportimng of the environmental performance of businesses.
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mental basis. An American EMAS would have to address certain
issues peculiarly important in the American context, such as a need to
protect proactive environmental management practices from discov-
ery.2* If properly formulated, however, an American EMAS would
help to address the importance and complexity of environmental is-
sues by employing businesses themselves in the task. In addition, an
EMAS would supplement and help to integrate conventional methods
of environmential regulation.

Let me emphasize that I do not regard reflexive environmental
law as necessarily superior to conventional methods of command-and-
control or market-based regulation. The type of regulation best suited
for a particular problem depends on a pragmatic assessment of the
circumstances. In the long run, however, reflexive environmental law
may provide more than a useful supplement to conventional methods.
It suggests a paradigmatic alternative to the present regulatory regime
which relies on direct governmental investigation and enforcement.
Like securities regulation, reflexive environmental law relies on dis-
closure first and enforcement second.

Recognizing that a multiplicity of EMAS regulations (for exam-
ple, one in Europe and another in the United States) would create
potentially conflicting standards, Part VI also addresses the need for
international barmonization.?*> New envirommental management and
auditing guidelines of the Intermational Standards Organization,
which will become known as the ISO 14000 series, may point toward a
possible solution of this difficulty.2¢ Nevertheless, an international
agreement along these lines may eventually be called for.

In this Article, I argue that the EMAS provides a viable concrete
example of reflexive environmental law. My hope is that readers will
find my argument sufficiently persuasive to continue critical discussion
of the EMAS regulation and to adopt an experimental version of it in
the United States. I also hope commentators and policymakers will
extend a reflexive approach to additional areas of environmental reg-
ulation where appropriate.

24 Even in the absence of the proposal made here, the issue of discovery of internal environ-
mental auditing has become contentious. See Marianne Lavelle, Audit Privilege Mobilizes EPA,
Business Bar, NAT'L L.J., Aug. § 1994, at Al (discussing disputes about the use of corparate
environmeuotal 2udits in civil enforcement actions and prosecutions); see also infra notes 209-10,
218, 428-31 and accompanying text.

25 See infra subpart VL.C. ‘

26 See Alison Lucas & Michael Robens, Environmental Management Standard Set for 1995
Debur, Cuem. Wk., Nov. 9, 1994, at 33 (describing the status of ISO 14000 regotiations and
drafting process).
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. TrADITIONAL STRATEGIES OF ENVIRONMENTAL REGULATION

At present, there are two general approaches to environmental
regulation. The first is called, often pejoratively, command-and-con-
trol regulation. The second, which is often put forward as an alterna-
tive to command-and-control, is market-based regulation.

A. Command-and-Conirol and Its Critics

Environmental regulation remains relatively new. The first major
environmental statutes adopted in the early 19705 in the United States
and Europe were command-and-control.2? This form of regulation is
top-down. It seeks to control pollution in one of two ways.28 First,
the government can establish performance standards for polluters,
commonly enforced through a system of permits. Issued through a
bureaucratic process, pollution permits allow industrial firms and
other identifiable sources to continue emitting pollutants, but only at
regulated rates.?® Pollution in excess of the technical limits specified
in the permits is prohibited. Second, the government can require uni-
form technology-based controls for certain types of activihes that
cause pollution. Examples include requiring catalytic converters on
automobiles and requiring installation of “best available technologies”
for sources of air or water pollution. Violations of both performance-
based and technology-based command-and-control regulations are
remedied by civil fines and, increasingly, criminal prosecutions.??

27 See supra note 4.

28 The following overview of coromand-and-control methods is drawn in part from Robert
W. Hahn & Robert N. Stavins, Jncentive-Based Environmental Regulation: A New Era from an
Old Iden?, 18 EcoLogy 1.Q, 1, 5-6 {1991). See also James E. Krier, The Polhution Problem and
Legal Institutions: A Conceprual Overview, 18 UCLA L. Rev. 429, 463-66 (1971).

29 For an illustration of the complexity of the process of obtaining modern pollution permirs,
see ZYGMUNT J.B. PLATER ET AL, ENVIRONMENTAL Law AND PoLicy: NaTure, Law, aND
SocETY 731-37 (1992) (describing the system for air pollution penmits under Michigan’s State
Implementation Plan).

30 Criminal enforcement of environmental laws is increasing exponentially in the United
States. Pederal indictments for environmental crimes rose from only 14 in 1982 to more than 100
per year in the 1990s. Barbara Franklin, Envirorvnensal Crimes; Committee Weighs Sanctions for
Corporate Poltuters, N.Y. LJ., Apr. 30, 1992, at 5, 7. Since 1990, jail time and criminal fines won
in environmental cases have tripled each year. Scott Allen, EPA Turns from Fines 1o Jail for
Pollwters, Boston GLOBE, Apr. 3, 1994, at 1. These increases resulted from greater resources
devoted to investigate and prosecute environmental crimes. The number of criminal investiga-
tors at EPA rose from only 20 in the early 1980s, to 60 by 1990, and to 123 in 1994. This number
is expected 1o double to around 250 criminal fuvestigators by 1996. The EPA contemplates even-
wally having a formidab)e staff of 500. Similar increases are anticipated atv the Department of
Justice and the Federal Bureau of Investigation. Id; James M. Strock, Environmental Criminal
Enforcement Priorities for the 1990s, 59 GEo. WasH. L. Rev. 916, 918, 933-34 (1991); Allan R,
Gold, Increasingly, Prison Term Is the Price for Polluters, N.Y. TnvEs, Feb. 15, 1991, at B6. The
new criminal investigators and prosecutors will Jlave something to do. Congress recently en-
hanced many federal environmental statutes—including the Clean Water Act, the Resource
Conservation and Recovery Act, the Safe Drinking Water Act, and the Clean, Air Act—with
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Command-and-control approaches to environmental regulation
have been heavily criticized. Economic studies have repeatedly
demonstrated that command-and-control methods are often wildly
inefficient and even “irrational.”3! Although most critics recognize
that command-and-coantrol has achieved significant success in some
cases, they emphasize that it is a blunt instrument for achieving envi-
ronmental goals. The command-and-control method often sets envi-
ronmental policy goals without fully considering the economic costs
involved.32 It also often works ineffectively3®* Even at great cost,
command-and-control often fails to achieve the environmental results
hoped for.

Because command-and-control relies heavily on active govern-
mental oversight, its effectiveness depends also on the enthusiasm and
competence of regulators. Administrations less interested in the goals
of environmental policy than other objectives—such as economic
growth~—can relax command-and-control regulations. For example,
many believe that the Reagan and Bush Administrations accom-

broadened criminal provisions. Many misdemeanor offenses under these statutes have been re-
classified as felonies. See Judson W. Starr & Thomas I. Kelly, Ir., Environmental Crimes and rthe
Sentencing Guidelines: The Time Has Come . . . and It Is Hard Time, 20 EnvTL L. REr. (Envtl L.
Inst.) § 10.096 (1990); Strock, supra, at 924 (citing statutes).

31 For an early critique along these lines, see James E. Krier, The Irrational National Air
Quality Standards: Macro- and Micro-Mistakes, 22 UCLA L. Rev. 323, 323-35 (1974) (arguing
against uniform national air quality standards). For objections specifically to command-and-
comtro) use of “best avaijabte technology” standards, see, e.g., Bruce A. Ackerman & Richard B.
Stewart, Reforming Environmemal Law, 37 Stan. L. Rev. 1333, 1334-40 (1985); Richard B.
Stewart, Models for Environmental Regulation: Central Planning Versus Market-Based Ap-
proaches, 19 B,C. EnvrL. AFF. L. REv, 547, 550-51 (1992). See also T.H. Tietenberg, Economic
Instruments for Environmenta! Regularion, in EcoNoMIC PoLicy TowaRDs THE ENVIRONMENT
86, 95-97 & tb). 4.1 (Dieter Helm ed., 1991) (surnmarizing empirical studies that have shown high
cost of command-and-control regulation as opposed to least-cost alternatives).

32 Ackerman & Stewart, supra note 31, at 1364-65 (recognizing “very great accomplish-
menis” of early command-and-control statutes, but criticizing them for failing to adequately “set
intelligens priorities, make maximum use of the resources devoted to improving eavironmental
quality, encourage environmentally superior teckmologies, and avoid unneeded penalties on in-
novation and investment”); Hahn & Stavins, supra note 28, at 6 (“Although uniform technology-
based standards may be effective in achieving established environmental goals and standards,
they often do so at relatively high costs to society.”).

33 See, e.g., Ackerman & Stewart, suprz note 31, at 1334-40 (criticizing command-and-con-
trot “best available control technology™ as wasteful, inefficient, and counterproductive); Hahn &
Stevens, supra note 28, at § (“Uniform emissions standards, the dominant policy mechanism
chosen to attack a number of enviroumental problems, tend to lead io inefficient outcomes in
which firms use unduly expensive means of controlliug pollution. The reason is simple: the costs
of controlling pollutant emissions vary greatly among and even within firms. Indeed, the cost of
controlling a unit of a given pollutant may vary by a factor of 100 or mose among sources,
depending upon the age and location of plants and the available technologies.”). But see How-
ard Latin, Ideal Versus Real Regulatory Efficiency: Implementation of Uniform Standards and
“Fine-Tuning” Regulatory Reforms, 37 Stan. L. Rev. 1267 (1983) (defending command-and-
control regulation against market-based criticism).
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plished an environmental slow-down for macroeconomic purposes.>
Most notorious was the regulation of the regulators accomplished by
former Vice President Quayle’s Council on Competitiveness. The
Council routinely and secretly pruned environmental regulations it
judged to have deleterious effects on economic growth.3s

Two other problems with command-and-control regulation are
perennial. First, administrative agencies responsible for issuing regu-
Iations are vulnerable to “capture” by the very industries they are sup-
posed to regulate. Second, administrative bureaucracy betrays a
tendency to build itself up independently and to perpetuate itself
through the self-seeking behavior of employee-bureaucrats—or what
economists call “rent-seeking.”3¢ The problem of capture raises ques-
tions about the fairness and effectiveness of command-and-control.
The very fact of an administrative “command center” presents an ob-
vious moral hazard: those commanded may improperly attempt to in-
fluence the commands given.3’” The problem of bureaucratic rent-

34 Epg, KIRkPATRICK SALE, THE GREEN REVOLUTION: THE AMERICAN ENVIRONMENTAL
MOoVEMENT 1962-1992, at 49-52 (1993). EPA lost 29% of its budget and a quarer of its staff
dupng the first two years of the Reagan Administratior, and in the same period
“[e]nvironments] Jegislation ground to a halt.” Id. at 50-51. Itis possible, however, that the very
radicalism of the Reagan revolution spawned a countes-reaction, not only in the form of sizeable
increases in charitable donations to large environmental {obbying groups (e.g., Sierra Club, Au-
dubon Society, and National Wildlife Federation), but also in the growing popularity of more
radical environmeutal ideologies and organizations (e.g., deep ecology, bioregionalism, and
Earth First!). See, e.g., id. at 52-69.

35 The Council on Competitiveness was establisbed in 1989. As one comsentator describes
ic .

To its supporters, the Council represented a small counterweight of responsibility and com-
mon senge, balanced against the profligate, blindered federal bureaucracy, for the taudable
goals of eliminating excessively burdensome regulations and spurring the economy. To its
detractors, the Councl) was simiply a friend to business interests that had iost before Con-

gress, the agency, and OMB [Office of Management and Budget], and were now given a

fourth bite at the apple behind closed doors, this account, the Coundi! functioned only

to weaken health, safety, and environmental regulations, while displacing agency decision-

making authority, violating congressional mandates, and avoiding any public or congres-

sional scrutiny.
Michael Herz, Imposing Unified Executive Branch Statutory Interpretation, 15 Carpozo L. Rev,
219, 225 (1993). Representative Heary Waxman called the Council “a illegal shadow govern-
ment,” and one editorial writer described it as a “tidy little protection racket being run out of the
White Bouse.” Id. at 226 & n37 (quoting Waxman and an editorial in the Arlonta Constitution).
President Clinton disbanded the Coundil on Competitiveness in his second fuill day in office. Jd.
at 223 n.23.

36 See, e.g., Cass R. Sunstein, Constitutionalism After the New Deal, 101 Harv. L. REv. 421,
448-51 (1987) (noting both types of problems).

37 See, e.g., Richard B. Stewart, The Reformation of American Administrative Law, 88 HARv.
L. Rev. 1669, 1713 (1975) (“It has become widely accepted, not only by public interest lawyers,
but by academic eritics, legislators, judges, and even by some agency members, that the compara-
tive overrepcesentation of regulated or client interests jn the process of agency decision results in
a pecrsistent policy bias in favor of these interests.”). An influential economic treatment of the
problem is found in GEORGE STIGLER, THE CITZEN AND THE STATE (1975). Stigler concludes
that in the usual case “regulation is acquired by the industry [that is targeted] and is designed

1237




NORTHWESTERN UNIVERSITY LAW REVIEW

seeking follows whenever a centralized power is set up. Those given
power may work to hinder sound public policy. Rather than advanc-
g the interests of society-at-large, bureaucrats may prefer to help
themselves.38 Administrative capture and bureaucratic rent-seeking
thus supply another level of criticism of command-and-control.
Command-and-control regulations have also been criticized - as
too static. Statutes enacted at a particular time in history are limited
by the available knowledge of the time, especially scientific and tech-
nical knowledge. Because command-and-control statutes cannot
“learn” easily from changing circumstances and developing knowl-
edge, they often fall short of achieving their objectives in a rapidly
changing world.3® Experience with automobile emissions control
under the Clean Air Act in the past twenty years provides a good
example. Strict technology-forcing legislation mandated significantly
improved emission controls for new cars. But vehicle miles traveled
(VMT) doubled during the same time period due to increasing
suburbanization, the advent of hour-long commuting habits, and the
appearance of many more cars on the road. Rapidly increasing VMT
more than offset the gains of newer, cleaner vehicles replacing older,
dirtier ones.#® Technological controls on new automobiles prevented
the current air pollution problem from being much worse, but it fatled

and operated primarily for its benefit.” Jd. at 114, A recent example of the phenomenon of
“capture” appears in recent proposals to abolish the Interstate Commerce Commission. The
principal Jobbyists attempting to save the 100-year-old agency are precisely those businesses who
are supposedly regulated by it. Interstate Commerce Commission Comes under Siege in Con-
gress, N.Y. Times, July 31, 1994, at 25. For further discussion in the context of a reflexive re-
sponse to this problem, see infra section VLB.S. .

38 In other words, “{t]he fear [is} that administrators will attempt to promote their own mter-
ests at the expense of the interests of the public” and “seek above all to enlarge their own
powers.” Supstein, supra note 36, at 450.

39 For discussion of this problem of “learning” in environmental regulation and recom-
mending regulatory “decentralization™ and “dynamic” regulation, see Daniel A. Farber, Envi-
ronmental Protection as a Learning Experience, 27 LLoy. L.A. L. REv. 791 (1994).

40 Robert E. Yuhnke, The Amendmenrs To Reform Transporiation Planning in the Clean Air
Act Amendments of 1990, 5 TuL Envr'L LJ. 239, 239-41 (1991); see also 1 Wirriam H, Rop.
GERS, JR., ENVIRONMENTAL Law: AR aND WATER PoLrLuTioN 81 (Supp. 1994) (describing 69
percent increase of vehicle registrations from 1970 to 1989 and growth in VMT of 25 billion
miles apnually); David Ibata, Cars Remain Road-Cloggers of Choice, Cra. Trip., June 17, 1993,
at D1 (describing suburbanization and driving patterns in the Chicago area). The EPA recently
summarized the pessimistic conclusion:

Despite being subject to the most rigorous vehicle pollution control program in the world,

cars and trucks still create about half of the ozone air pollution and nearly all of the carbon

monoxide air pollution in United States cities . . .. Of all highway vehicles, passenger cars
and light-duty trucks emit most of the vehicle-related carbop monoxide and ozone-formmng
hydrocarbons. They also emit substantial amounts of nitrogen oxides and air toxics.

Although the U.S. has made progress in reducing emissions of these pollutants, total fleet

emissions remain high. This is because the number of vehicle miles ¢ravelled on U.S. roads

has doubled in the Jast 20 years to 2 trillion miles per year, offsetting much of the technolog-
ical progress in vehicle emission control over the same two decades. Projections indicate
that the steady growth in vehicle travel will continue.
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to account for the “behavioral treadmill” of automobile use that un-
dermined the basic strategy.# Although command-and-control regu-
lation of automobiles improved ambient air quality in some places,*?
many urban areas remain in violation of federal standards.#® Citizens
of many large Amencan cities, including New York, Chicago, Phila-
delphia, Washington, and most infamously Los Angeles, continne to
breathe unhealthy air.4¢

Yet another difficulty with command-and-control regulation is
environmental juridification. The word “juridification™” means
“proliferation of law.” It was coined to describe modern regulatory
approaches to industrial labor organization,* and the word was first
used in the context of labor, corporate, antitrust, and welfare law.#6
However, juridification applies more broadly to any area of social life
that the regulatory impulse of modern states deems worthy of
“controlling” through enactment of highly technical and specific laws.
Increasingly, juridification extends to the natural environment, a phe-
nomenon some commentators refer to ironically as “legal pollution.”*?

Approval and Promulgation of Air Quality Implementation Plans, Commonwealth of Penn-
sylvania, Enhanced Motor Vehicle Inspection and Maintenance Program, 59 Fed. Reg, 33,709
(1994) (to be codified at 40 C.F.R. pt. 52) (proposed June 30, 1994),

41 1 RODGERS, supra note 40, at 82 (describing Clean Air Act Amendments of 1990 concern-
ing mobile sources of air pollution as an attempt to address the “vast behavioral treadmill”
created by continuing increase of numbers of vehicles and VMT).

42 According 1o EPA, the decade of the 1980s witnessed an overall decline of anaual average
concentrations of particulates (down 20%), sulfuc oxide (down 35%), carbon monaxide (down
32%), and lead (down 88%). CounciL oN ENVIRONMENTAL QUALITY, supra note 7, at 194,

43 In 1992, 70 areas in the United States were in violation of standards for particnlates, 96
areas violated ozone standards, and 41 areas failed to comply with standards for carbon monox-
ide. Id at 195.

44 In 1992, Los Angeles was the only dity in violation of the federal standard for nitrogen
dioxide. Jd. And it continues to have the worst ozone problem, followed by Houston, Philadel-
phia, Washington, and New York. Robert Reinhold, Hard Times Dilite Enthusiasm for Clean-
Air Laws, N.Y. TqEs, Nov. 26, 1993, at A1. A recent study of fine-particle air pol{ution found
that citizens in cities with the dirtiest air stood a 15% greater risk of death as compared with
these who lived in regions with cleaner air. Philip J. Hilts, Dirry-Air Cities Far Deadlier Than
Clean Ones, Study Shows, N.Y. TriEs, Mar. 10, 1995, at A20.

45 Gunther Teubner, Juridification—Concepss, Aspects, Limits, Solutions, in JURIDIFICATION
OF SCC1AL SPHERES: A COMPARATIVE ANALYSIS IN THE ARRAS OF LABOR, CORPORATE, ANTI-
TRUST AND SocAL WELFARE Law 3, 9 (Gunther Teubner ed., 1987). The term juridification
originated in Gemnan: Verrechtlichung. Id.

46 See the collection of essays in JURIDIFICATION OF SOCIAL SPHERES: A COMPARATIVE
ANALYSIS IN THE AREAS OF LABOR, CORPORATE, ANTITRUST AND SOCIAL WELFARE Law,
supra note 45.

47 E.g., Richard B. Stewart, Reconstitunve Law, 46 Mp. L. REv. 86, 101 (1986) (describing
the Federal Register alome as “a jurisprudential wasteland, littered with legal pollution™);
Teubner, supra note 45, at 3 (citing Thomas Ehtlick, Legal Pollution, N.Y. Trmes, Feb. 8, 1976
(Magazine), at 17).
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The amount of environmental law and regulation in the United
States alone is staggering.*® Not counting state statutes and common
law, there are over one hundred separate environmental statutes at
the federal level.*® The texts of seven major federal environmental
statutes run to several thousand pages.® Accompanying regulations
stretch for several feet on a library shelf. The myriad provisions of the
Clean Air Act alone, according to Chief Justice Rehnquist, “virtually
swim before one’s eyes.”s! Another judge describes the statute as
“prolix” and “larded with definitions.”s2 It is fair to say that no single
individual can possibly “know” all of the environmental law out there,
even if one’s attention is limited only to United States law. As Carol
Rose wrtes, “How can we make sense of environmental law? Our
legislators churn out great undigestible masses of statutes about the
environment, which in turn are interpreted by mounds of regulations,
all densely packed with bizarre terms and opaque acronyms.”s?

Environmental juridification significantly increases the burden of
compliance for businesses. By the year 2000, EPA estimates that ex-
penditures made in the United States under environmental programs
to control pollution will amount to approximately two percent of
GNP.>4 Moreover, a recent survey of corporate general counsels
found that less than a third of them believed fully complying with ap-
plicable environmental laws was even possible.> The burden be-

48 See, eg., Robert F, Blomquist, “Clean New World*: Toward an Inmtellectual History of
American Environmental Law, 1961-1990, 25 VaL U. L. Rev. 1, 2 (1990) (referring to “the
staggering complexity in the structure, process and content of modem American environmental
law™).

49 Councrt on ENVIRONMENTAL QUALTTY, supra note 7, app. D (providing a “selected list™
of national environmental legislation).

S0 Burtraw & Poctney, supra note 4, at 291. The seven statutes counted by authors are the
Clean Air Act, the Clean Water Act, FIFRA (the Federal Insecticide, Fungicide, and Rodenti-
cide Act), the Safe Drinking Water Act, TSCA (the Toxic Substances Control Act), RCRA (the
Resource Conservation and Recovery Act), and CERCLA (the Comprehensive Emergency Re-
sponse, Compensation, and Liability Act). Id. at 291-97. Not included are some other important
statutes, such as NEPA (the National Environmental Policy Act) and the Endangered Species
Act

51 United States Steel Corp. v. EPA, 444 U.S. 1035, 1038 (1980) (Rehnquist, J., dissenting
from denial of certioran).

52 Council of Commuter Org. v. Thomas, 799 F2d 8§79, 885 (2d Cir. 1986) (Newman, 1.).

33 Carol M. Rose, Rethinking Environmentel Conirols: Management Strategies for Common
Resources, 1991 Duke L. 1, 1. Specialization is one attempt to cope with the increasing com-
plexity of environmental law. It has become the watchword among both academics and practi-
tioners of environgmental law.

54 U.S. EPA, THE CosT OF A CLEAN ENVIRONMENT, at v (1990). As two observers note, this
amount is “eye-catching” and probably represents “a greater share (of GNP] devoted to environ-
mental protection than that of any other Western demacracy.” Burtraw & Portney, supra note 4,
at 302,

55 Macianne Lavelle, Environmental Vise: Law, Compliance, NAT'L L.J., 1993 CORPORATE
CounsEL SURVEY, Aug. 30, 1993, at S1 (“Only 30 percent of the attorneys believed that full
compliance with the matrix of U.S. and state environmental laws was possidie.”); see also Stary,
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comes even greater for many multinational businesses when the laws
of several countries, as well as international environmental law, are
added to the equation.

Environmental juridification points to a critical weakness of the
command-and-conirol approach. There are cognitive limits to pro-
tecting the environment through detailed orders.5¢ As new laws are
passed to regulate critical areasS? and old laws are revised to close or
open loopholes,s8 the legal system’s capacity actually to process the
material becomes impaired. Eventually, traditional command-and-
control regulation breaks down under its own weight.

B. Market-Based Environmental Regulation

The inadequacy of command-and-control regulation fuels the
hottest growth industry in environmental law: “free market environ-
mentalism.”® As one commentator observes dryly, “it is currently
fashionable to advocate the use of markets to solve environmental
problems.”é® But the idea is not really new.5?

supra note 30, at 9 (“All sides concede that it is impossible for a company to be in 100-percent
compliance with these complex regulations 100-percent of the time.”).

56 William Rodgers suggests that a recent tendency of judges to issue per curiam opinions
may indicate that the explosively expanding nature of environmental Jaw is beginning to reach
cognitive limits. He writes:

Oue small indicator of a slippage of judicial pride, confidence, and control in this complex

Segal world is a proliferation of per curiam opinion that consign authorship of rulings on

important and controversial matters to an anonymous judicial bureaucracy—a 10-pager on

the Subtitle D rules, a 17-pager on the Toxicity Charactenistic Leaching Procedure, a 24-

pager on the mixture and derived-from rules, a 27-pager on the 1990 National Contingency

Plant, and a 30-pager on the RCRA's land ban as it affects so-called Third-Third Wastes. It

appears as if the courts bave joined the rest of us in concluding that keeping abreast of these

subjects is beyond the capacity of named mortals.
4 WrLLiaM H. RODGERS, JR., ENVIRONMENTAL Law: HAZarRDOUS WASTES AND SUBSTANCES at
[T (Supp. 1994).

57 An obstacle to formulating 2 coherent environmental law is the tendency to pass an envi-
ronmeatal statute in respouse to the latest enviroumental disaster. Well-known examples are
passage of Superfund/CERCLA. after the discovery of Love Canal, passage of the Casnmunity
Right-to-Know legislation after Bhopal, and passage of the Oif Pollution Contro] Act after the
Valdez spill. See, e.g., Bradley C. Bobectz, Legidmizing Pollution Through Follution Conirol
Laws: Reflections on Scapegoating Theory, 73 Tex. L. Rev. 711, 719-41 (describing examples
and the mfluence of the media in the process).

58 For a discussion of the importance of loopholes in environmental law, see John-Mark
Stensvaag, The Nor So Fine Print of Environmenial Law, 27 Loy. L.A. L. Rev. 1093 (1994).

59 See TERRY L. ANDERsSON & DoNaLp R. Lear, FREE MARKET ENVIRONMENTALISM
(1991); Symposium, Free Market Environmentalism, 15 HARv. J.L. & Pus, PoL’y 297 (1992).

60 Dieter Helm & David Pearce, Economic Policy Towards the Environment: An Overview,
in Economic Poucy Towarp THE ExvironMenT 1, 15 (Dieter Helm ed., 1991), The following
summary of market-based methods of emvironmental regulation is drawn in part from this
source.

61 See, e.p., James E. Krier, The Tragedy of the Commons, Part Two, 15 Harv. L. & Pus.
PoL'y 325, 325 (1992) (“The idea of relying more fully on market-based incentives to control
environmental problems is by now almost old hat.”).
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The starting point for economic approaches to environmental
problems is to conceive detrimental environmental effects as eco-
nomic “externalities.”®? Harmful environmental effects are called ex-
ternalities because the “internal” economic calculations of polluters
do not incorporate “external” costs of environmental damage in the
absence of regulatory intervention.5* Therefore, economists aim to
artificially structure the market to take the extermal costs into
account.®4

There are at least four conventional economic approaches to en-
viropmental regulation. The first is attributed to Pigou.¢5 Essentially,
a modern Pigouvian approach assesses taxes or charges to activities
that are environmentally harmful. Regulators must calibrate the level
of tax or charge to the amount of pollutant discharged or the degree
of harm caused. Taxing pollution provides an obvious economic disin-
centive to pollute. France, Germany, and the Netherlands, for exam-
ple, use effluent charges in water pollution regulation.$¢ Another
illustration is the Clinton Administration’s proposal for a broad-based
“energy tax,” which aggressive lobbying dealt a quick death.6”

62 See, e.g., Helm & Pearce, supra note 60, at 4 ("Recogruzmg environmental problems as
externalities is essential in framing economic policy.”).

83 See, e.g., id at 2 (“Environmental effects are externalities—effects of which the costs and
benefits are not fully reflected in potential or actval market exchanges. They represent mcom-
plete or missing markess.”).

64 [f externalities can be mtemalized, according to economists, then the market will yield
“optimat pollution.” See, eg., Caral M. Rose, Environmental Lessons, 27 Loy. L.A. L. Rev.
1023 (1994).

Pollution casts may be real, but control or forbearance costs are real 100, and in vast num-

bers of environmental areas, a dominating task has been to weigh the one agaiast the other.

That is the first part of [what Professor Rose calls] the bodgeting problem: locating and

providing for what has been catled optimal pollution.
1d, a1 1032 (citing William J. Baumol & Wallace E. Oates, The Use of Standards and Prices for
FProtection of the Environmens, in THE EcoNoMIics OF ENVIRONMENT 53, 58 (Peter Bohn &
Allen V. Kneese eds,, 1971)).

65 See, e.g., Helm & Pearce, supra note 60, at 7 (citing A.C. Pioou, Tx-na EconoMics oF
WELFARE (4th ed. 1962)). There is doubt, however, about whether Pigou actually said all the
things now attributed to hito. He appears to have advocated that polluters be granted subsidies
rather than pay taxes or charges. Xrier, supra note 61, ai 325-26 n3. Pollution subsidies are
unlikely to be favorably received today. See Krier, supra note 61, at 470 (“Not only do subsidies
acknowledge a right to pollute which s repugnant to most of society, they also tend jn many
cases to transfer wealth to relatively affluent groups.”).

66 See Hahn & Stavins, supra note 28, at 7; Eckard Rehbinder, Environmental Regulation
Through Fiscal and Economic Incentives in a Federalist System, 20 Ecoroay 1.Q. §7, 72 (1993).
Only Germany uses charges as disincentives to pollute, rather than as revenue-raising instru-
ments. France and the Netherlands use revenue gained from effiuent charges for the public
financing of water treatment plants. Even in Germany, the experience with effluent charges is
mixed. See Rehbinder, supra, at 72-74.

67 Michael Wines, Tax’s Demise Illustrates the First Rule of Lobbying: Work, Work, Work,
N.Y. Toqes, June 14, 1993, at Al. Clinton's proposal failed even after making a aumber of
concessions to various interest groups, for example, granting tax breaks for ethanol, diesel fuet,
home heating oil, electricity, and even coal. J4 The proposed tax was a “BTU tax” based on the
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A major difficulty with enrergy taxes or pollution charges is that
the government must set the fee schedule at a certain rate, estimating
both the potential amount of environmental harm a particular pollu-
tant may cause and the efficacy of particular rates in actually changing
behavior. If people simply agree to pay more and continue polluting
at similar levels, government coffers grow richer, but there is no envi-
ronmental benefit. Experience shows that “setting the rate of the
charge is difficult.”é® The basic advantage of the Pigouvian approach
Is to internalize environmental harms by means of charges or taxes.s?
The basic disadvantage is that this is easier said than done.

A second economic approach to environmental problems is at-
tributed to Coase.’® This approach conceives the problem of external-
ities differently, arguing that it involves a failuze to allocate property
rights sufficiently broadly. The Coasian school advocates internalizing
externalities by expanding property, that is, extending rights of “own-
ership” in the natural environment. If the natural environment
(water, air, land, apimals) can be reduced to human ownership, then
the market will, in theory, accurately value the newly created prop-
erty. A good example is the suggestion that to prevent the extinction
of elephants, people should own them. If elephants were property,
then their value—including their ivory—will be protected by their
human owners. Although some elephants will be killed for ivory, the
species will survive, because property rights give their human owners
an incentive to preserve their animals.71

British Therma) Unit heat-measure or equivalents for various fuels. Alternative enerpy taxes
include a carbon tax (measuring carbon content), an ad valorem tax (based on market price of
fuels), or a gasoline tax. See, e.g., Pointing to Tax Increases, U.S. NEws & WoRLD Rep.,, Feb. 8,
1993, at 46. On energy taxes generally, see SANFORD E. GAINES & RICHARD A. WesTIvV, TAXA-
TION FOR ENVIRONMENTAL PrOTECTION (1991). .

68 Rehbinder, supra note 66, at 74. Setting the pollution charge rates is difficult because “the
market does not set the price.” Instead, “[t}he charges are merely artificially set prices for the
use of the absorption capacity of environmental media. Thus, in reality, the charges are not
market instruments. They are but a special type of interventionist strategy that makes an instru-
mental use of the market, forcing firms to internalize the state-determined costs of environmen-
tal degradation.” Jld

69 A pood example of a “green” subsidy would be paying people to stall upgraded poltu-
tion control devicas on their cars. Krier, supra note 61, at 470 n.117.

70 RH. Coase, The Problem of Social Cost, 3 J1. & Econ. 1 (1960).

73 See, e.g., RaymonD Bonmer, AT THE HAND OF MaN: PERIL aND HOPE FOR AFRICA'S
WiLbLIFE (1993) (arguing in favor of human ownership or property rights in elepbants so as to
preserve the spedies in its native African habitat). Bus see, e.g., DoucLAs H. Cuapwick, THE
FATE OF THE ELEPHANT (1994) (arguing in favor of maintaining a ban on harvesting and trading
ivory to eliminate the market demand for jvory and therefore remove incentives that may lead to
the extinction of elephants); lav AND Oria DouaLas-HamutoN, BATTLE FOR THE Ele.
PHANTS (1992) (same). See also Andrew ). Heimert, Note, How the Elephant Losr His Tusks,
104 Yare LJ. 1473 (1995) (comparing the regulatory strategies pursued in the 1980s in Kenya,
which prohibited trade in elephant products, and Zimbabwe and South Africa, which granted
censain ownership rights in elephaats, and concluding the ownership strategy proved more suc-
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Radical advocates of Coasian free market environmentalism
claim that allocation of property rights in the natural environment can
solve most, if not all, current problems.”? But these environmental
free marketeers often do not take full account of the economic costs
of the government regulation required to administer the new property
rights they wish to establish. New forms of private property require
registers to record ownership and methods of enforcing the new prop-
erty rights against trespassers.”? Also, technical advances may be
needed, which may often entail substantial costs, to establish “tracers”
for private ownership of formerly common resources.’® Finally, there
are political and moral objections to “commodifying” certain kinds of
resources,” such as wilderness preserves.’s

A third market-based approach to environmental regulation in-
volves the creation of tradeable pollution rights.?7 This approach is
essentially a market-based variant of a command-and-control permit
system, but adds a Coasian element by assigning marketable pollution
“rights” as a sort of property. The economic twist appears in the ad-
ministration of the system.’® Like command-and-control permit sys-
tems, market-based variants rely on command-and-control methods to
determine the overall level of pollution allowed. Permits to pollute,
however, are broken down into units, which may be traded. The gov-

cessful). The Convention on Intemnational Trade in Endangered Species of Wild Fauna and
Flora (known as CITES) banned mternational trade in elephants and elephant parts in 1989.
Although the debate resurfaced in 1992, the ban remains in effect. ld at 1478-79.

T2 See generally ANDERSON & LEAL, supra note 59.

73 See, e.g., Krier, supra note 61, at 332-33 (discussing costs of government and legally estab-
lished property systems needed for markets and private property). “Nothing is free, whether a
lunch or a market,” Krier concludes, “so free market environmentalism is, if not a moronic idea,
at least an oxymoron.” Id4. at 332.

74 Yt is true that establishing property rights will create incentives to invent technologies ade-
quate for the surveiflance and enforcement of them. See, eg., Peter S. Meuell, Institutional
Fantasylends: From Sciensific Management 1o Free Market Environmentalism. 15 Harv. J L. &
Pus. PoL'y 489, 499 (1992) (suggesting that “market forces will genecate new technologies for
definmg and enforcing [new] property rights”). But technological solutions are not guaranteed
for any imaginable allocation of property rights. For example, how could ownership of the
ozone layer be handled technologically? Also, even if new technologies are needed, private
ownership systems raay not be the least-cost way to develop them. Government-sponsored re-
search may in some cases provide greater efficiency. See, e.g., id at 502.

75 See, e.g., Krier, supra note 61, at 346-47; see also Margaret J. Radin, Marker-Inalienabitiry,
100 Harv. L. Rev. 1849, 1855 (1987) (“Market-inalienability often expresses an aspiration for
noncommodification. By making something nonsalable we proclaim that it should not be con-
ceived of or treated as a commodity.”).

76 See JosEPH L. Sax, MOUNTAINS WITHOUT HANDRATLS: REFLECTIONS ON THE NATIONAL
Parxs (1980).

77 Popularization of this approach owes to the Canadian economist JH. Dales. Krier, supra
note 61, at 325-26 (citing J.H. DaLEs, PoLrution, PoLicy, avp Prices: AN Bssay 1N Pouicy-
MAXING AND Economics (1968)).

78 The following description draws on various sources, including Ackerman & Stewart, supra
note 31, at 1341-47.
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ernment must keep track of trades and set a ceiling for total poltution.
The cost of this governmental oversight function must be included
when assessing the overall efficiency of the system. When a permit-
trading system works according to plan, market-based tradeable per-
mits allow the environmental goal to be achieved more economically
than through command-and-control because companies are free to de-
cide whether it is more cost effective to buy more pollution rights or
to purchase abatement equipment. A good example is the acid rain
permit trading program recently adopted in the United States.” The
government sets an overall limit for sulfur dioxide emissions, and then
participating public utilities trade pollution rights among themselves.
The total of the pollution permits issued equals the overall limit. At
least in theory, market trading of permits enables achievement of the
goal of acid rain reduction in a more economically efficient manner
than direct regulation.®

Market-based permit trading does not, however, always yield the
most economically efficient results. To determine whether direct com-
mand-and-control or market-based permit trading is best for any
given environmental problem requires an assessment of the relative
costs and benefits of alternative approaches. In the acid rain program,
permit trading may work efficiently, given that the number of partici-
pants are relatively few; that is, in the hundreds.®* However, environ-
mental problems that implicate thousands or millions of polluters,
such as automobile pollution, make the sheer expense of setting up a
permit market prohibitive. In these cases, government must resort to

79 Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 401, 104 Stat. 2399 (1990).

80 For an overview of the acid rain permit trading program, see 1 RODGERS, supra note 40, at
64-74. See also Jeanne M. Denanis, Comment, Smoke for Sale: Paradoxes and Problems of the
Emissions Trading Program of the Clean Alr Act Amendments of 1990, 40 UCLA L. Rev. 1101
(1993).

8l See, eg., 1 RODGERS, supra note 40, at 72 (“These is some empirical evidence that distin-
guishes pollution-trading schemes that work from those that dor’t, and this suggests we can
expect the best of an arrangement that has a single strong overseer (EPA), one principal output
(SO,) that can be measured confidently, and relatively small numbers of knowledgeable and
cohesive traders (the large electrical vtilities).”). A recent study of the acid rain trading program
suggests that it does not yet have all the kinks worked out. Douglas 1. Lober & Michael Bailey,
Implementing a Morket-based Environmental Policy Tool: Utilicy Company Behavior in the Sul-
fur Dioxide Allowance Trading Program (paper presented at the First Open Meeting of the
Human Dimensions of Global Change, Duke University Ugiversity, June 3, 1995) (unpublished
manuscript, on file with author). One problem involves adverse public reaction to utilities that
buy “rights to pollute.” Anather relates to difficulties in setting up effective markets for trading
permit rights that work jn different kinds of business cultures. Nevertheless, savings in corpli-
ance costs likely to have been enabled by the program have been recently estimated at approxi-
mately $9 billion over ten years. Barry D. Solomon, The Geography of SO, Allowance Trading,
EnvT Pror. (forthcoming 1995) (manuscript, on file with author).
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other regulatory methods.82 For example, with respect to automobile
pollution, the Clean Air Act Amendments of 1990 emphasize, among
other things, the enhancement of vehicle inspection and maintenance
programs.®

A fourth type of market-based regulation attempts to harness the
consciences of consumers to favor environmentally friendly products.
This type of environmental marketing regulation is used (1) to aid
consumer identification of “green products” or environmentally harm-
ful products and (2) to assure truthful envirommental advertising
claims.

Environmental marketing regulation to identify “green products”
is the more ambitious variant, This involves creating and administer-
ing programs for “green labels.” A prominent and potentially influen-
tial example is the Buropean Union’s Eco-label Award Scheme, which
establishes a procedure for government certification of environmen-
tally friendly products.® (See Figure 1). Now in effect in Europe, the

82 Dieter Helm and David Pearce provide a helpful conceptuat structure to describe the
variability of different environmental problems, dividing them into one-to-one, one-to-many,
and many-to-many types.

In ... simple one-to-one cases, the parnties are easily identified, and the costs of pollu-
tion can typically be evaluated. These cases can often be tackled either through taxes or
subsidies and through negotiation and bargaining . . . .

Greater complexity 1s introduced when a large pumber of individuals and firms are
affected. Many standard pollution problems fall into this one-to-many category: chemical
spillages into water systems and oil tanker disasters, for example. In this case it remains
relatively easy to identify the source of the pollution, but the affected parties are usnally
each too small to warrant the expense of solving the problem as in the ope-to-one case
above. . . . The most persnasive externalities combine many generators with many recipi-
ents. These many-to-many cases include a mimber of new problems which have arisen in
the 1980s, Tost noticeably the increasing concentration of greenhouse gases (carbon diox-
ide, methane, nitrous oxide), ozone depletion, and biodiversity losses. They can be called
global mutual extemalities. ... Measurement problems are much mose pressing with multi-
ple pollution generators. Their identification can itself pose difficulties and detailed emis-
sions data is typically costly to collect.

Helm & Pearce, supra note 60, at 5. .

83 See Amnold W. Reitze, Jr. & Barry Needleman, Control of Air Pollution from Mobile
Sources Through Inspection and Maintenance Programs, 30 HARV. J. oN LEeats. 409 (1993).

84 Council Regutation 880/92 of 23 March 1992 on a Community Eco-label Award Scheme,
1992 OJ. (L 99) 1. The Eco-label is awarded only to products that satisfy ecological criteda
within specified product groups based on a cradle-to-grave environmental impact assessment of
the product, the environmental “cleanliness” of the technology used to make the product, and
the “maximized” length of the product’s useful life. Jd. art. S, at 2. The technical difficutties of
this kind of analysis are considerable. In particular, the cradle-to-grave or “life cycle” analysis
sounds good, but proves extrernely complicated in practice. See, eg., U.S. ENVIRONMENTAL
ProTeCcTION AGENCY, THE USE OF LiFE CYCLE ASSESSMENT IN ENVIRONMENTAL LABELLING
(1993) (discussing technical difficulties of life cycle assessment); Jamie A. Grodsky, Certified
Green: The Law and Fusure of Environmental Labelling, 10 YALE J. on REG. 147, 218-26 (1993)
(discussing some of the technical probiems with life~cycle analysis and concluding that a Jess
ambitious “multiple-attribute” method may provide a practical altemnative); see also Comnmittee
on Antitrust and Trade Regulation, Ass’n of the Bar of City of N.Y, Private Certification of
Manufacrurer’s Environmental Claims, 48 REC. 25, 29-30 (Jan.-Feb. 1993) [hereinafter Private
Cerrification of Environmental Claims] (discussing controversy over life cycle analysis); Hannah
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Eco-label is controversial,® and development of its criteria for differ-
ent products has been slow.86 A few EU Member States have failed
even to set up the necessary administrative support for the Eco-label
scheme.®” Nonetheless, the Eco-label may gain in strength and recog-
nition over time. Other government-sponsored labels include Ger-
many’s “Blue Angel,” Canada’s “Environmental Choice,” Japan’s
“Eco-Mark,” and Scandinavian countries’ “White Swan.” (See Figure
2). The German Blue Angel is particularly well-established.®8 If the
EU’s Eco-label works, it may eventually preempt other European
labels.®

Holmes, The Green Police: In the Environmental Holy War, Who Can Tell the Good Guys From
the Bad Guys?, GARBAGE, Sept.-Oct. 1591, at 44 (same),

85 For example, the Body Shop objects to the allowance of animal testing on “centified
green” products, while other manufacturers claim that environmentalists bave too much influ-
ence in the setting of the product standards. Peter Knight, Eco-label Still Not Sticking— The
EC’s Green Badge Scheme Is in Disarray, Fin, Tomes, June 16, 1993, at 16.

86 Development of criteria for the first product group, washing machines and dishwasbers,
were not completed for more than two years after the Eco-label regulation was adopted. See
Elizabeth Nelson, Ecolabelling, 1 Env't Lrarmary 16, 19 (1993). Major manufacturers have
been uncertain about applying for certification. See Knight, supra note 85, at 16.

&7 freland and Portugal are the laggards. See Knight, supra note 85, at 16. Delay in national
implementation of EU-level environmental legislation has been endemic. See Isabelle Martin,
The Limitarions to the Implemenwution of a Uniform Environmental Policy in the European
Union, 9 CoNn, 1. INT'L L. 675, 698 (noting that “[fjate implementation of EC environmeutal
directives by member states” is “frequent”).

88 Over 3600 Blue Angel products are certified in sixty-six different product categories.
Ciannat M. Howett, Note, The “Green Labelling™ Phenomenon: Problems and Trends in the
Regulation of Environmental Product Claims, 11 Va. ENvTr. L. 401, 458 (1992). The German
Blue Angel, begun in 1978, is also the oldest of the environmental labelling programs. A decade
later, it was joined in 1988 by Canada’s Environmental Choice program and in 1989 by Japan's
EcoMark and the Nordic Counal’s White Swan. Australia, India, Korea, New Zealand, and
Singapore adopted environmental labels in the early 1990s. The Netherlands adopted its Sticht-
ing Milieukeur environmental award and France its NF-Ervironnement certification program in
1992. U.S. ENVIRONMENTAL PROTECTION AGENCY, STATUS REFORT ON THE Use oF ENVIRON-
MENTAL LABELS WORLDWIDE 41 (1993); Grodsky, supra note 84, at 205-06.

89 Although it allows “existing or future independent award schemes to continue to exist,”
the Eco-tabel regulation hopes “to create the conditions for ultimately establishing an effective
stagle environmental label in the [European) [Clommunity.” Council Regulation 880/92, Pream-
ble, 1992 OJ. (L 99) 1, 1. Some European diplomats believe that Germany may be persuaded to
drop its Blue Angel label when the Eco-label scheme comes up for review in 1997. Howett,
supra note 88, at 458. However, given the slow pace of the development of criteria for EU Eco-
labels, see supra note 86, it is unlikely that the Eco-labe) will displace the Blue Angel for at Jeast
several years, if then. Still, some advocates have predicted that up to 10-15% of products in
particular groops may eventually qualify for Eco-labels. See Nelson, supra note 86, at 17.
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Ficure 1
Tue EurorPEAN UNION’S ECo-1.ABEL

x ¥ x

Source: U.S. ENVIRONMENTAL PROTECTION AGENCY, STATUS REPORT ON THE UsE oF Envi.
RONMENTAL LaRets WoORLDWIDE 97 (1993),

A government-sponsored environmental label has not yet
emerged in the United States.®® Instead, two non-profit organizations
compete in the market for recognition: Green Seal and Scientific Cer-
tification Systems (formerly Green Cross) (again, see Figure 2).9

90 A bill for an “Eco Label Act” was introduced to Congress iu 1990, proposing a program to
be run by the EPA, but it failed to gain sufficienst interest. See Grodsky, supra note 84, at 207
(citing S. 3218, 101st Cong., 2d Sess. (1990)). A state bil) for a California label also fioundered.
1d. (citing A.B. 3030, Cal. Assembly, 1989-90 Reg. Sess. (1990)).

S1 Green Seal was started in 1990. Scientific Certification Systerns began its Green Cross in
1989 and verifies manvfacturers’ claims about products, providing the information in a standard
form. See Grodsky, supra note 84, at 208-09. Owing to criticism about potential conflicts of
interest for a for-profit concem, Scientific Certification Systems has racently applied for tax ex-
empt status. See U.S. ENVIRONMENTAL PROTECTION AGENCY, supra note 88, at 144.

Like the EU's Eco-label, Green Seal sets general standards for products based on an assess-
ment of multiple environmental attributes. Grodsky, supra note 84, at 208-09; see nlso U.S.
ENVIRONMENTAL PROTECTION AGENCY, supra note 88, at 73. To date, Green Seal has set stan-
dards for forty-five different product categories and has awarded its tabel to fifty-four products.
Casey Bukra, “Green™ Goods Stll Grab Green; Rising Consumer Demand Grows from Earth

1248




89:1227 (1995) Reflexive Environmental Law

FIGURE 2

New Zealand's Environmental Choice

{ Biodegradable Product
: Breaks down into carbon dioxide,
besic minerals and water.

Claly Indagenduafy vaitind by

SCIENTIFIC
CERTIFICATION
SYSTEMS v

U.S. Scientific Certification Systems™ Green Cross

U.S. Green Seal

v

oy

Japan's Ecomark Nordic Council's White Swan
Source: ENVIRONMENTAL PROTECTION AGENCY, STATUs REPORT oN THE UseE oF ENVIRON.
MENTAL LaBELs WORLDWIDE 43, 49, 55, 61, 71, 77, 81, 103, 127 (1993).
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Given that the market for green products in the United States appears
to be expanding,®? competition between the two labels is heating up.93

Another kind of environmental labelling is mandatory environ-
mental warnings on hanmful products. Short of prohibiting environ-
mentally unfriendly products—such as banning the sale of air
conditioners that use ozone-depleting chemicals—government can
employ environmental labels “negatively” by requiring certain prod-
ucts to carry emvironmental warnings similar to those on cigarette

Day Seed, Cru. Trie., Apr. 22, 1994, (Business), at 1; Joel Makower, GreenAudir Setting the
Standard for Businesses, Hous. CHroN., June 5, 1994, (Lifestyle), at 6. Green Seals have been
awarded to such products as General Electric’s long-lasting light bulbs, Clivus Multrum’s water-
less composting toilets, and Cato Oil’s recycled-oil lubricants. Eve M. Kahn, Making the Grade,
N.Y. TiMEs, Nov. 14, 1993, § 9, at 10. Green Seal has strong ties to environmental groups and
bas its testing done by Underwriters Laboratodes, Inc., which is famous for its certification of
electrical products. Green Seal emphasizes that it does not perform life cycle analysis, but in-
stead issues standards for various product groups and subsets each particular product to an “en-
vironmenta| impact evalvation.” See Private Certification of Environmenmal Claims, supra note
84, at 30-31; see also U.S. ENVIRONMENTAL PROTECTION AGENCY, supra note 88, at 72-75,

Scientific Certification Systems issues what it calls an “Environmental Report Card” to any
paying client, and the report cards may be used for advertising (although some manufacturers
may choose not to publicize their grades). U.S, ENVIRONMENTAL PROTECTION AGENCY, supra
note 88, at 143-49; Kahn, supra. Perhaps a dozen products have been issued report cards,
although Scientific Certification Systems has also “certified” more than five hundred specific
environmental claims about products (for example, biodegradability, recycled content, and en-
ergy efficiency). See U.S. ENVIRONMENTAL PROTECTION AGENCY, supra note 88, at 128, 144;
John J. Fried, The “Green” Label Becomes a Coveted Endorsement, PHILA. INQUIRER, Feb. 28,
1993, at C1 (reporting that Scientific Centification Systems “put its OK on several hundred prod-
ucts” in a few moaths). Scentific Cenification Systems uses a version of life cycle analysis and
has drawn fire from environmentalists for thdt reason, as well as for failing adequately 10 police
use of its labels. Privare Cerdfication of Enyironmental Claims, supra note 84, at 29-30.

For a comparison of the two competing American environmental labels, finding Scientific
Certification Systems” Report Card “fundamentally lawed” and Green Seal potentially benefi-
cial, see Roger D. Wynne, The Emperor’s New Eco-Logos? 14 Va. EnvrL LJ. 51 (1994).

92 Qne study estimates the “green” product market at $121.5 billion in 1993, and projects an
increase to $154 billion by 1997. Bukro, supra note 91, at 1. Gallup surveys found that more
than 75% of American consumers say they take environmental factors into account when mak-
ing purchases. Art Kleiner, What Does It Mean to Be Green?, HArv. Bus. Rev., July-Ang. 1991,
at 39, Bus see Kevin Goldman, “Green” Campaigns Don’t Always Pay Off, Survey Finds, WaLL
ST. J., Apr. 11, 1994, at B8 (describing experiences with enviromumental advectising); Velerie
Reitman, “Green” Product Sales Seem To Be Wilting, WaLy St. J., May 18, 1992, at B2 (discuss-
ing “fickle” nature of consurner intefest in enviconmentally friendly products). One difficulty
lies in consumer confusion about what environmental labels mean and whether they can be
trusted. See, e.g., U.S. ENVIRONMENTAL PROTECTION AGENCY, supra note 88, at 4.

93 John M. Church, A Market Solurion to Green Marketing: Some Lessons from the Econom-
ics of Information, 79 MmN, L. Rev. 245,290 (1994) (observing that “Scientific Certification and
Green Seal actively compete against each other”); see also Joel Makower, “Green” Seals: Label
Them Confusing, Hous. CHrON., June 20, 1993, (Lifestyle), at 5; Green Cross v. Green Seal:
Dueling Eco-labels, 56 CoNsUMER REP. 689 (1991). Given that both Green Seal and Scientific
Certification Systems are private organizations and not government-sponsored, they may also
face questions of potental antitrust violations. See Private Certification of Environmental
Claims, supra note 84, at 41-57, 65-67.
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packages.® For example, severely toxic pesticides marketed in the
United States must warn: “This Pesticide Is Toxic To Wildlife.”95
Other programs designed to improve the level of consumer informa-
tion about environmental qualities of products include mandatory fuel
economy labels for new cars® and “Energy Guide” labels for some
kinds of new appliances.®” The European Union has also standard-
ized the labelling of environmentally hazardous substances.%8

The second, less ambitious, and more traditional form of environ-
mental marketing regulation polices the accuracy of advertising and
marketing claims. Instead of sponsoring positive or negative labels,
this approach assumes that companies will make claims about their
products’ environmental qualities to appeal to consumers. Rather
than trying to identify the “best” or most environmentally friendly
products, or stigmatizing the “worst,” this approach limits itself to
assuring that environmental claims are not false or misleading.®® At
the federal level in the United States, this responsibility is given to the
Federal Trade Commission (FTC).1® In 1992, the FTC released
Guides for the Use of Environmental Marketing Claims,'®! and it has

94 A waming label for azone-depleting chemicals is required, although EPA has streamlined
its regulations given the ptanned phase-out of all ozone-depleting chemicals by 2000. Protection
of Stratospheric Ozone, 58 Fed. Reg, 4768 (1993) (to be codified at 40 CF.R. pt. 82) (concerning
ban of nonessential products releasing class T and I ozone-depleting chemicals); Protection of
Stratospheric Ozone, Labelling, 58 Fed. Reg. 8136 (1993) (to be codified at 40 CF.R. pt. 82)
(concerning Jabelling of ozone-depleting chemicals before phase-out); see U.S. ENVIRONMENTAL
PROTECTION AGENCY, supra note 88, at 172-73.

95 See U.S. ENVIRONMENTAL PROTECTION AGENCY, suprz note 88, at 155. Simiarly, the
state of Vermont requires the Jabeling of hazardous household products i a program designed
to educate consumers about everyday hazards and to reduce use of environmentally hazardous
products. Id. at 167-69. Products included are cleaning products, automdbile and machine
mamtenance products, hobby and repair products, and a miscellaneous category that includes
shoe polish, certain aerosols, and butane lighters. Id at 168.

96 Id at 179-81.

97 Id. at 175-78. This requirement was first adopted for bousehold refrigerators, freezers,
water heaters, washers, driers, furnaces, air conditioners, and heat pumps under the Energy Pol-
icy and Conservation Act of 1975. Additiona) product categories, including certain fluorescent
tamps, showerheads, faucets, and urinals were inGuded under the Energy Policy Act of 1992. Jd.
at 176.

98 Coundil Directive 88/379, 188 OJ(L 87).

99 This approach has the advantage of focusing on the nature of various kinds of information
reaching consumers, rather than trying to sift various kinds of information, and coming to con-
clusions about it. A focus on making sure information is not “false” or “misleading” may allow
more room for fAexibiity, leaming, and jnnovation in the system than regulation focused on
making either/or decisions about environmental quality of products in general, as is the case with
environmentaf labels. Cf. Church, supra nole 93, at 254-55, 271-324 (arguing that ecopomic and
legal analysis favors regulation of the truthfulness of environmental claims in advertising but
disfavors government-sponsored énvironmental labels).

100 Federal Trade Commission Act, 15 U.S.C. 8§ 41-77 (1988).

101 18 CF.R. § 260 (1994). The guides are not enforceable rules or cegulations, but purport
instead to provide a “safe harbor” for environmental marketing, at least with respect to the
likelihood of an FTC enforcement actiop. Id § 260.2-3. In addition to a statement of general
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brought a number of false advertising cases in the environmental
context.l®22 However, the effectiveness of FTC enforcement in
environmental marketing is questionable.103

III. A Tueory OF REFLEXIVE ENVIRONMENTAL L Aw

From the basic patterns of conventional environmental regula-
tion, I turn now to develop a theory of reflexive environmental law.
This Part advances a theory of reflexive environmental law as an
“ideal type” within two matrices.2®4 (See Figure 3).

principles, id. § 260.6-.7(a), the guide gives specific recommendations with respect to the use of
the following materials: “degradable / biodegradable / photodegradable,” “compastable,” “re~
cyclable,” “recycled content,” the amount use of a resource has been “reduced,” “refillable,” and
“ozone safe and ozone friendly.” Id. § 260.7(a)<h).

102 Seg, e.g., In re Mr. Coffee, Inc., No. 912-3036, 1993 FTC LEXIS 62 (Feb. 18, 1993) (consent
order conceming misrepresentation of “chiorine-free” coffee filters made of “recycled™ paper);
In re North Am. Plastics Corp., No. 902-3184, 1993 FT'C LEX]1S 61 (Jan. 14, 1993) (consent order
concerning misrepresentation of “EnviroGard” trash bags as “biodegradable™); In re Mobil Oil
Corp., No. 902-3111, 1992 FTC LEXIS 187 (June 9, 1992) (consent order concerning misrepre-
sentation of “Hefty” trash bags as “degradable™).

States may sue under so-called “little FTC acts,” namely, the Uniform Trade Practices and
Consumer Protection Act which has been adopted by all fifty states. Several high-profile multi-
state cases have challenged certain environmental marketing claims, but the cases are sporadic.
See Church, supra note 93, at 304-07.

Private actions may also occasionally be brought for false or misleading advertising under
the Lanham Act. 15 U.S.C. § 1125 (1994); see, eg., Performance Indus. v. Koos, Inc, 1990 U.S.
Dist. LEXIS 14031 (E.D. Pa. Oct. 17, 1990) (granting a preliminary injunctjon against de-icing
salt which was claimed to be “environmentally safe™). For discussion of the possibility of private
actions under the Larham Act to chalfenge environmental marketing claims, see Church, supra
note 93, at 307-11.

103 See David F. Welsh, Note, Environmeruial Markering and Federal Preemption of State Law:
Eliminating the “Gray” Behind the “Green”, 81 CaL. L. Rev. 991, 1002-12 (1993) (describing lax
enforcement by FTC of environmental cases). One observer counts only 25 environynental mar-
keting cases brought by the FTC, and all of them settled. Bukro, supra note 89, sez also Roger
D. Wyune, Note, Defining “Green”™: Toward Regulation of Environmental Morketing Claims, 24
U. Mich. J.L. ReF, 785 (1991) (discussing problems in current approaches to regulating environ-
mental claims). Federal legislation to stcengthen environmental marketing regolation has been
proposed but not passed. Environmental Claims Marketing Act, S. 615 and H.R. 1408, 102d
Coug., 1st Sess. (1991), cited in Private Certification of Environmental Claims, supra note 84, at
35 & n.29. A pumber of state statutes have filled the legal vacuum by regulating various aspects
of environmental marketing claims, but they are erratic m their coverage and sometimes conflict.
See Welsh, supra, at 1001-05 (describing conflicting state statutes and arguing persuasively for
federal intervention).

104 By “ideal type” 1 mean to suggest that reflexive law may be coasidered as & useful theorst-
ical category of law, as compared with other “types” of law, which are distinguished on the basis
of methodological approach. This does not mean that different “types” of law may not share
common attributes of “law™ as conceived at a higher level of generality. See, e.g., HL.A, HarT,
Tur CoNCEPT OF Law (1961); JerFreYy G. MurRPHY & JuLes L. CoLEMAN, PHILOSOPHY OF
Law: AN INTRODUCTION TO JURISPRUDENCE 1-66 (1990). It also does not mean that different
“types” or methods of legal regulation cannot be usefully combined in actual practice. I argue
only that it is useful conceptuaily to think of a distinct category of “reflexive environmental jaw.”
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Ficure 3
IDEAL TYPES OF LEGAL REGULATION

Emphasis on rule-oriented Nuisanee law; Market-Based
Formal Law resolution of private rights of ownership of Regulation
disputes the natural environment

Emphasis on administrative, | Pollution-conirol statstes Command-and-

Substantive Law bureaucratic regulation (e.g., Clean Air Act, Contro] Regulation
of social problems Clean Water Act)
Emphasis on influencing Eco-Management and Reflexive
Reflexive Law institutional structures and Audit Scheme Regulation
decisionmaking processes
Idesl Type A General Description Environmental Law Ideal Type B
Examples

Source: Adapted from Gunther Teubner, Subsrantive and Reflexive Elements in Modern Law, 17
Law & Socy Rev. 239, 257 1bl. 1 (1983).

First, reflexive environmental law presents an alternative to con-
ventional methods of command-and-control and market-based regula-
tion. It differs from conventional methods in several respects.

(1) Reflexive environmental law is a self-critical legal theory in
the sense that it recognizes the importance of cognitive and adminis-
trative limits of direct legal regulation of environmental problems.
Command-and-control is particularly prone to blindness in this re-
spect. Environmental problems change as society develops and as
more is learned about particular environmental issues. The relatively
static approaches of conventional regulation become increasingly
problematic as environmental problems grow more and more severe
and understandings of them grow more and more complex. Market-
based regulation often suffers from similar constraints. Some market-
based methods rely on command-and-control to set overall goals. En-
thusiasts of market-based methods also often underestimate the tech-
nical difficulties of extending concepts of “property,” “permits,” and
“trading” to the elusive subject matter of the natural environment.10

(2) Both command-and confrol and most market-based ap-
proaches rely on scientific learning about the environment to affect

Op the theory of ideal types, see Max WEBER, THE METHODOLOGY OF THE SOoQlAL SCIENCES
01-112 (Edward A. Shils & Henry A. Finch trans. & eds., 1949).
105 See supra subpart I1.B and infra subpart [V.A.
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regulation at the level of regulation itself.’%¢ Neither attempts to em-
ploy regulation to engender learning (other than through government-
sponsored grants for environmental research) and problem-solving
primarily at the level of the regulated entities.

(3) A distinguishing feature of reflexive environmental Jaw is that
it aims to enlist intertnediate social institutions—between “the state”
and “the market”—in the tasks of environmental protection. Social
understanding must inform this focus on institutions.'®? The basic
idea is to encourage internal self-critical reflection within institutions
about their environmental performance. The primary regulatory
method employed by reflexive environmental law is therefore proce-
dural; it aims to set up processes that encourage institutional self-re-
flective thinking and learning about environmental effects.

A second matrix distinguishes reflexive environmental law from
the historical ideal types of law to which market-based and command-
and-control methods roughly correspond, namely, the “formal” and
“substantive” types of law identified by Max Weber. (Again, see Fig-
ure 3). It is in thus context that legal theorists working in the Weberian
tradition of social theory, most notably Gunther Teubner, first devel-
oped the idea of “reflexive law.”108

166 Cf. Lindsay Farmer & Gunther Teubner, Ecological Self-Organizarion, in ENVIRONMEN-
TAL Law AND EcOLOGICAL RESPONSIBIUITY, supra note 13, at 4 (criticizing conveantional envi-
ronmental legal strategies that “place too moch confidence in science™).

107 philip Selznick, Self-Regulation and the Theory of Institutions, in ENVIRONMENTAL Law
AND EcoLOGICAL RESPONSIBILITY, supra note 13, at 396-402; see also Puvwr Serzvick, THE
MoRraL COMMONWEALTH 229-354 (1992) (setting forth a theory of the “moral institution”),

108 For the original developruent of the idea of reflexive law, see Teubner, Reflexive Elernents,
supra note 13. The idea is further developed in GUNTHER TEUBNER, Law AS AN AUTOPOIETIC
SysTEM (Zenon Bankowski ed., Anne Bankowski & Ruth Alder trans., 1993); Gunther Teubner,
Social Order from Legislative Noise? Autopoietic Closure as a Problem for Legal Regulation, in
STATE, Law, aAND EcONOMY AS AUTOPOIETIC SYSTEMS: REGULATION AND AUTONOMY IN A
NEw PerRSPECTIVE 609 (Gunther Teubner ed., 1992) [heceinafter Teubner, Social Order]; and
Guather Teubner, After Legal Instrumentalism?, in DiLEMMAS OF Law 1N THE WELFARE STATE
299 {Gunther Teubner ed., 31986). Teubner has applied his theory to the context of corporate
law, recommending a “proceduralization™ of fiduciary duties end other reforms aimed to institu-
tionalize corporate social responsibility. Gumther Teubuner, Corporate Fiduciary Dudes ond
Their Beneficiaries: A Functional Approach to the Legal Institutionalization of Corporate Re-
sponsibility, in CORPORATE GOVERNANCE AND DmeCTORs' LIABILITIES: LEGAL, ECONOMIC
AND SocioLoaical ANALYSES ON CORPORATE SociAL ResronsILiTy 149-77 (Klaus 1. Hopt
& Gunther Teubner eds,, 1985). More recently, he has begun also to apply his theories 1o envi-
sonmental jssues. See Farmec & Teubner, supra note 106; Gunther Teubner, The Jnvisible Cu-
pola: From Causal to Collective Artribution in Ecological Liability, in ENVIRONMENTAL LAw AND
EcorLoGicAL RESPONSBILITY, supra note 13, at 17-47.

The social theorist Helmut Willke is to some extent a tellow traveler of Teubners. See
Helmut Willke, Socieral Guidance Through Law?, in STATE, Law, aAND Econamy as Auto.
POIETIC SYSTEMS! REGULATION AND AUTONOMY 8 A NEw PERSPECTIVE 353 (Gunther Teubner
ed., 1992) (hereinafter Willke, Societal Guidance Through Law?), Helmut Willke, Three Legal
Types of Legal Structure: The Conditional, the Purposive and the Relational Program, in DILEM-
MaS OF Law o THE WELFARE STATE 280 (Gunther Teubner ed,, 1985). An early collaborative
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According to Teubner, reflexive law arises in modern legal sys-
tems in response to various kinds of social pressure. Expanding on
evolutionary legal theories of Phillipe Nonet and Philip Selznick on
one hand!%® and Niklas Luhmann and Jurgen Habermas on the
other,110 Teubner argues that law develops historically according to
what might be considered three ideal types.111

Following Weber, Teubner argues that “formal law” develops
first. Formal law focuses on establishing basic rules by which private
parties orient their affairs and resolve disputes.!’> For example, the
common law of property recognizes certain legal “rights” of individual
owners, and courts resolve amy disputes that arise among them.
Under formal law, the role of legal institutions is primarily that of an
umpire, 113

With the development of modern society and social complexity,
formal law alone cannot meet growing social needs. A new type of
“substantive law” is associated with the rise of the regulatory state.

work between the two is Gunther Teubner & Helmut Willke, Kontext und Autonomie: Gesell-

schaftliche Selbststeuerung durch reflexives Recht, 5 ZEITSCHRIFT FOR REcHTSSOzZIOLOGEE 4
1984).

( 109 The primary source examined by Teubner is PHILLIPE NONET & PHILIP SELZMICK, LAW

AND SOCETY IN TRANSITION: TOWARD RESPONSIVE Law (1978).

110 Teubner’s reliance on Habermas and espegally Luhmann is extensive. See Teubner, Re-
flexive Elements, supra note 13, at 282-83 (providing English and German language sources).

111 My use of “ideal rypes” departs from Teubmer’s theory. Ideal types suggest a more fluid
theory, allowing for the coexistence of different forms of law in modern society. See supra note
104 (discussing ideal types). Teubner tends at times, perhaps following Lubmann too closely, to
insist that because of modem social development, all law must become reflexive. E.g., Teubner,
Reflexive Elernents, supra note 13, at 272 (“Centralized social integration is effectively ruled cut
today znd cannot be achieved by fegal, economic, moral, or scientific mechanisms. A decentral-
ized mode of mtegration is inevitable . . . .”). By instead conceiving reflexive law as an ideal
type, I am reserving judgment on Teubner’s broader diagnosis conceming the overall evolution
of law. | am nonetheless arguing that reflexive law is ar least an ideal type that should be more
seriously considered as an approach to environmental law.

112 Teubner, Reflexive Elements, supra note 13, at 240 (formal Jaw involves establishment of
“a body of universal rules” and “relies on a body of legal professionals who employ peculiarly
legal reasoning to resolve specific conflicts”).

113 T follow Teubnet's usage of “formal Jaw,” but not without some hesitation. The meaning
of formal [aw as used here should not be confused with jurisprudential debates conceming the
viability of “formalism,” which refess 1o issues of statutory interpretation. See, eg., Frederick
Schauer, Formalism, 97 Yare L. 509 (1988). [ considered referring instead to “private law”
rather than “formal law.” Formal law is associated with the idea of giving private rights to indi-
viduals and emphasizing private dispute resolution. However, this usage would lead to possible
confusion over the “public/private distinction.” See, e.g., Symposium, The Public/Private Distinc-
ton, 130 U. Pa. L. Rev. 1289 (1982); see also Lounis M. Seidman, Public Principle and Private
Choice, 96 YaLe LJ. 1006 (1987); Joan Williams, The Development of the Public/Private Distinc-
ton in American Low, 64 TEx. L. Rev. 225 (1985) (book review). Distinguishing “public” and
“private™ approaches in environmental [aw is especially treacherous. See, e.g., Rose, supra note
53, at 8-9 (“The public/private divide, taken alone, misses the substantive content of . . . various
techniques or strategies . . . ."). I therefore decided to stick with the term “formal law” even
though it is not perfect.
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Substantive law is used mstrumentally for “purposive, goal-oriented
intervention.”1'% Because modern substantive law aims for “specific
goals in concrete situations,” 1t tends to be “more general and open-
ended” yet at the same time “more particularistic” than formal law.1t5
For example, substantive law is heavily administrative: Legislatures
write statutes delegating broad authority to administrative agencies to
adopt and enforce expansive and finely detailed regulations.11s
Substantive law focuses on social regulation through public
administration.1?”

The growth of environmental law illustrates the distinction be-
tween formal and substantive law. A formal law, the law of nuisance,
has long been used to resolve particular disputes.11® Formal principles
of nuisance law have proven remarkably stable over time.11® But the
very stability of nuisance law and its singular focus on litigated dis-
putes raise problems. Although useful within its scope, nuisance law
cannot casily address large environmental issues, such as widespread
air and water pollution.’?0 Because courts deciding private nuisance
cases are limited to disputes involving a relatively small number of

114 Teubner, Reflexive Elements, supra note 13, at 240 (citation omicted).

115 14

116 Moreover, even “administrative law” can develop in an increasingly “substantive” direc-
tion. Professor Elliott observes, for example, that “the center of gravity has shifted away from
the broad, overarching generalizations of the administrative law of the 1960s toward more par-
ticutaristic statutory and policy objectives. This phenomenon is not unique 16 administrative law;
it occucs in many bodies of law as they matvre.” E. Donald Eliott, The Dis-Integration of Ad-
ministorative Law: A Cormment on Shapiro, 92 Yare LJ. 1523, 1532 (1983) (footnote omitted).

117 Like “formal law,” see supra note 113, the term “substantive law™ is imperfect and some-
what misleading. The alternative ideal types of formal and reflexive law also have “substance”
to them. Substantive law instead means that taw is used instrumentally in an attermapt to regulate
the “substance” of social interactions directly. As an altemative to potential cogfusion in using
the term “substantive” law, one theorist of reflexive law refess instead to the dichotomy of “reg-
ulatory vs. reflexive law." Eckard Rehbinder, Reflexive Law and Practice, in STATE, Law, aND
EcoNoMY, supra note 108, at 579-88. However, this distinction is even more confusing because
it suggests that reflexive law cannot have a “regulatory” effect. Yet another alternative wouid be
to refer to “public law™ as opposed to the “private law™ orientation of formal law. Substantive
law involves the traditional kind of “public” law embodied in many environmental statutes.
However, as noted above, this usage is imprecise and threatens to lead into jurisprudential thick-
ets of the public/private distinction. See supra note 113 (discussing public/private distinction).

118 Note again that ] amm using “formal law™ here in its ideal typical sense. I do not mean that
nuisance law is “formalistic.” See supra note 113. As common law, it is flexible with respect to
different factual nuances and allows reference to equitable arguments within its “formal” legal
structure.

119 Conspicuous to nuisance law is “its prodigious fack of change, its remarkable stasis, while
the cultures served by this species of common law themselves underwent major social changes.”
1 RODGERS, supra note 40, at 3. In fact, nuisance law may be cousidered the first eavironmental
law, And it has existed for several centuries. It is the historical “fulcrum of what {s called today
environmental law.” Jd. at 29.

120 A classic case iflustrating the point is Boomer v. Atlantic Cement Co., 257 N.E.2d 870
(N.Y. 1970),
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parties, they ordinarily have no occasion to consider broader environ-
mental policy problems that affect a large section of the general popu-
lation.1?! To be sure, procedural reforms, such as allowing class
actions, can expand the scope of litigation to address larger social
problems, but they are not adequate to address very large and diffuse
ones. The limitations of “formal” nuisance law therefore contribute to
a systemic need for “substantive” environmental statutes. In contrast
with nuisance law, substantive environmental law does not rely on
courts to resolve disputes roughly in accordance with a body of com-
mon law principles. Substantive environmental law is more aggres-
sively instrumental. It intervenes directly in social processes deemed
to cause environmental harm through statutes and delegation of legal
authority to specialized agencies.

At this point, it is useful to compare the ideal types of formal and
substantive law with the command-and-control and market-based
ideal types of the first matrix I am using to distinguish reflexive law.
(Again, see Figure 3). On one hand, command-and-control corre-
sponds to the Weberian category of substantive law. What may be
called substantive command-and-control statutes are “general and
open-ended” in the sense that they often delegate broad legal author-
ity to agencies to adopt and enforce regulations to achieve broadly
defined purposes. At the same time, substantive command-and-con-
trol is often also “particulanstic” in the sense that its statutes and reg-
ulations are finely detailed and complex. On the other hand, market-
based regulation tends toward the model of formal law. The goal of

market-based methods of environmental regulation is to expand the

scope of property rights underlying, for example, nuisance Jaw. Once
legal property rights are expanded to include the content of environ-
mental issues (for example, pollution rights, pollution permits, or ele-
phants), a self-regulatory market is created with formal rights to be
enforced in court or by agencies in cases of disagreement.

Social pressure for both the “re-formalization” of law in various
market-based regulatory methods and the advent of a new type of
reflexive law trace to difficulties incurred by increasing reliance on
substantive command-and-control. Recourse to an expanding body of
substantive law is not exceptional to the environmental context. Mod-
ern societies employ an increasingly large corpus of substantive law to
address a large number of social problems.!'?2 Expansion of substan-

121 The classic expression of the “commons” problem is Garrett Hacdin, The Tragedy of the
Commons, 162 Sc1. 1243 (1968). See also Rose, supra note 53.

122 Teubner, supra note 45, at 6 (quoting John H. Barton, Behind the Legal Explosion, 27
Stan. L. Rev. 567, 567 (1975)) (describing a “legal explosion” in “the enommous guantitative
growth of norms and standards,” particularly in “those areas of jaw which cover the world of
industry, labor, and social solidarity—labor law, company law, antitrust law and social security
law®™).
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tive law 1S not always bad,'?? and much substantive environmental faw
is surely warranted.'> While substantive law may instrumentally
solve some social problems, however, its continuing expansion creates
others. As more and more rules and regulations endeavor to solve
increasingly complex social issues, the very magnitude of the substan-
tive law itself becomes a problem.

One can diagnose at least two kinds of systemic problems for a
modern society relying extensively on substantive law.’25 One sys-
termic problem is juridification.’? The sheer amount of substantive
law begins to impose operational difficulties on the legal system. This
occurs when “the complexity of socio-economic processes” reach “the
cognitive limits of our mechanisms of political-legal control.”1%7 Sub-
stantive law reaches cognitive limits when modern society grows “sim-
ply too dense, complex, and potentially contradictory to be adequately
accounted for in the kinds of interventionist control mechanisms that
have been created.”'?® These cognitive limits refer to those of the
human actors within the legal system, including lawyers, judges, ad-
ministrators, legislators, and even academics, as well as to the system
as a-whole.1??

A second systemic problem concerns not cognitive operational
difficulties, but normative ones. The expansion of substantive com-
mand-and-control occurs by (1) legislating increasing numbers of de-
tailed statutes and, at the same time, (2) delegating increasing
discretion to admmmistrative agencies. This legal expansion increases
the separation of lawmaking from the democratic procedures that
contribute to the legitimacy of the system.130 At least two normative
issues are involved.

123 Marsc Galanter js a staunch defender of the increase in the amount of faw m post-industrial
societies. See, ag., Marc Galanter, Law Abounding: Legislation Around the North Atlantic, 55
Mop. L. REv. 1 (1992).

124 See, e.g., Latin, supra note 33, at 1267 (discussing success of conventional environmental
regulation).

123 It may overstaté the maiter to cail these problems “crises.” See Teubner, Reflexive Ele-
ments, supra note 13, at 239, 268, Teubner follows Habermas in this usage. E£.g, JORGEN
HaBERMAS, LEGITIMATION Crusts (Thomas McCarthy trans., 1975). Arguably, one should re-
serve the word for concrete emergencies, such as m “Cuban missile crisis.”

126 See supra text accompanying notes 45-58 (discussing juridification).

127 Teubner, Reflexive Elements, supra note 13, at 268 (referring to this problem as a “ration-

ality crisis”).

128 Jg.

129 Teubnmer refers to a breakdown in “system rationality,” which involves the limits to “the
capacity of the Jegal order to respond to the controf problems of society at Jarge . ..." [d. at 252,

130 Here, 1 am expanding and elaborating on the idea of “legitimacy crisis” as expressed by
Teubner and Habermas. See, e.g., Teubner, Reflexive Elements, supra note 13, at 267-68; Jucgen
Habermas, Law and Moraliry (K. Baynes trans.), in 8§ THE TANNER LeCTURES oN HumaN VaL.
uEes (8. MeMurrin ed., 1988). I have elsewhere elaborated a theory of the requirement of the
systernic legitimacy for law. Eric W. Orts, Systemic Legitimacy and Positive Law: A Cormument on
Hart and Habermas, 6 Ratio Juris 245 (1993).
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First, increasing amounts of legislation become more and more
difficult to review and harmonize. As yet another statute is passed to
address each new real or perceived environmental crisis, [egislators
have no time to reconsider old statutes or to reassess the relative risks
dealt with by different statutes. The result is what Carol Rose cre-
atively calls “the herky-jerky character of our environmental legisla-
tion.”13! The trouble with this jumble of statutes is that legislatures
become unable to oversee and coordinate the multitude of statutes
they have passed. The default position leaves courts, agencies, and
litigants bewildered with statutes and regulations.132

A second normative issue concerns reliance on adrmmstratwe
delegation. As substantive law faces increasing pressure to expand in
order to address increasingly complex and technical problems, temp-
tations mount to assign administrative agencies greater discretion to
make and enforce the law. This strategy raises well-known questions
of democratic legitirnacy because it results in administrative agencies
exercising legislative power. Administrative delegation unbinds sub-
stantive law from the legitimating democratic procedures of legisla-
tion. Reform of administrative law may recommend asserting closer
judicial review of administrative decisions and enhancing public par-
ticipation in administrative lawmaking. These reforms would lessen,
but not eliminate, the general normative problem.133

131 Rose, supra note 64, at 1026.

132 Cf Clayton P. Gillette & James E. Krier, Risk, Courts, and Agencies, 138 U. Pa. L. Rev.
1027 (1990) (assuming that the only institutions capable of assessing relative public and private -
environmental risks are courts and agencies, not legisiatures).

133 See, e.g., Robert B. Reich, Public Administration and Public Deliberation: An Interpretive
Essay, 94 YaLE L.J. 1617 (1985) (arguing greater public participation in administrative law can
help to eliminate the legitimacy deficit); Edward L. Rubin, Law and Legisiation in the Adminis-
trative Stale, 89 CoLuM. L. REV. 369 (1989) (suggesting innovative ways modern legislation and
administrative regulation can take into account normative considesations); Mark Seidenfeld, A
Civic Republican Justificarion for the Bureaucratic State, 105 Harv. L. Rev. 1512 (1992} (arguing
for legal reforms based on civic republican political theory to legitimate the administrative
state); Martin Shapiro, Adminisirative Discretion: The Next Stage, 92 Yarz L.J. 1487 (1983) (ar-
guing for some judicial mechanisms of controlling administrative discretion as against techno-
cratic models of administrative authority); Richard B. Stewart, The Reformation of American
Administrative Law, 88 HArv. L. Rev. 1669 (1975) (providing an extensive discussiou of the
legitimation problems of administrative [aw); Peter L. Strauss, Sunstein, Statutes, and the Com-
mon Law—Reconciling Morker, the Cormmunal Impulse, and the Mammoth State, 89 Mici. L.
REev. 907, 935 (1991) (“Tuming away from legislative politics and a view of cours as integrators
of the legal order permiits a centralization of effective suthority for government that should seem
particularly troublesome in a democracy charactetized by enormous government.”). Bur see Su-
san Rose-Ackerman, American Administrative Law Under Siege: Is Germany a Model?, 107
Harv. L. Rev. 1279, 1279-80 (1994) (arguments that the administrative system is in crisis are
“overstated™ and administrative delegation is “justified” if “administrative procedures are open
and accountable”); Cass R. Sunstein, Law and Administration Afier Chevron, 50 Corum. L.
REV. 2071 (1990) (providing a defense for the principle of judicial deference to admibistrative
agencies in many circumstances). This is not the place to cousider in depth the “crisis” of admin-
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What causes these systemic difficulties of cognitive limitation and
normative legitimacy in modern law? Reflexive legal theory answers
this question through an analysis of an underlying social transforma-
tion. In this view, the cognitive and normative problems of substan-
tive law result from burdems placed on the legal system by an
increasing “differentiation” of society. This is the basic sociological
insight that allows the next theoretical step: a third ideal type of re-
flexive law.

A number of social theorists recognize that modem society be-
comes more complex as it differentiates.’* “Differentiation” refers to
the development of different semi-autonomous “spheres” or “sys-
tems” within society. As Gunther Teubner writes,

Different lines of thought about modern society converge on [an] impor-
tant point. A general discourse on society is, more than ever before,
confronted with a “dissociation of its rules systems” [Lyotard), a multi-
tude of “language games” [Wittengenstein], and a plurality of “semiotic
groups” {Jackson]. Sociologists characterize modernity as the “separa-
tion of spheres” [Selznick], the differentiation of the “subsystems of soci-
ety” [Parsomns], the “operational closure of autopoiesis” {Luhmaan), and
the plurality of “forms of discourse and negotiation” [Habermas].133
The different spheres of society include specialized realms of law, poli-
tics, market-economy, science, religion, schools, family life, and
others. Each develops a specialized “logic” or “discourse” of its own.

The differentiation of society not only increases social complex-
ity, it “decenters” the legal and political systems. This is an essential
point. “The differentiation of specialized discourses within society
precludes a simple hierarchical model of rufers and ruled.”?3¢ There-
fore, the “subsystems of society” attain “considerable relative auton-

istrative law created in pan by the expansion of substantive law. [t is suffident for my purposes
here simply to point out the general issue,

134 See, e.g., Teubner, Reflexive Elements, supra note 13, at 263 (citing especially Niklas
Luhmann's social theoy). This basic sociojogical msight is not new. It lies, in various forms, at
the origins of sociologicat theory. See Emite DURKREIM, THE DIvisION OF LABOR IN SOCIETY
(George Simpson trans., 1933); TALcotrT Parsons, THE SoaaL System (1954).

135 Gunther Teubner, The “State” of Private Networks; The Emerging Legal Regime of
Polycorporatism in Germany, 1993 B.Y.U. L. Rev. 553, 556 (footnotes and citations omitied).
See also MICHAEL WALZER, SPHERES OF JUSTICE: A DEFENSE OF PLURALISM AND EQUALITY
(1983) (recognizing different “spheres™ of society); DaniLo ZoLo, DEMOCRACY AND COMPLEX-
rrv: A ReaList AprroacH 4-6 (David McKie trans., 1992) (describing increasing social com-
plexity in terms of differentiation).

136 Teubmer, supra note 135, at 556 (arguing that “the hierarchy of state versus individuoal is
irreversibly replaced by the heterarchy of different spheres of society™). As discussed in a foot-
note below concerning the “evolutionary” nature of Teubner's theory, infra note 148, I am not
firmly convinced the “decentered™ basis of modem society is “irreversible.” One can imagine
“devolution” into a society when the stale once again forced itself to the “center.” An example
would be a modemn tyranny of machine guns and electronic survejllance without the effective
buffering institutions of economic markets, schools, religion, or family. See Ors, supra note 130,
at 270-72 (providing an outline of a theory of modem tyranny).
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omy from each other and from the central integrating institutions:
state and law.”137

This insight with respect to the place of law in modern society
bears emphasizing because many conventional legal theories assume
the supremacy of the political system, with the legal system as its ac-
cessory. Conventional reform strategies look to government to use
law directly as its instrument to address social problems and to
achieve social change. The hubris of this approach appears even in
the titles of certain well-known jurisprudentia! works, But dreams of
Law’s Empire'38 often prove false in the modern world, reflecting the
overachieving ambitions of egal theory, rather than a full understand-
ing of social complexity.13® Once a society grows significantly com-
plex, a strategy of “law’s imperialism” no longer works very well.140
As Lawrence Rosen points out, legal theorists are often baffled by “a
conceit that law is always at the center of whatever knowledge of soci-
ety and polity is worth possessing.”'4! Some legal theorists overlook

137 Willke, Societal Guidance Through Law?, supra note 108, at 354.

138 RoNALD DwoORKIN, Law’s EMPIRE (1986).

139 14 Professor Dworkin writes, for exaraple, that

What is 1aw? Now I offer 2 different kind of answer. Law is not exhausted by any catalogue

of rules or principles, each with its own dominion over some discrete theater of behavior.

Nor by any roster of officials and their powers each over part of our lives. Law’s empire is

defined by attitude, not territory or power Or process.
Id. at 413. This view leads Dworkin to privilege law as compared to other sodial systems, inclod-
ing semi-autonomous systems of politics, economy, science, religion, and others. The origin of
Dworkin’s mistake derives at least in part from his overemphasis on “the internal point of view”
of lawyers and legal academics looking at the legal system from within the legal system. Eg., id
at 13-14, Although Dworkin's emphasis on the “internal” (reflexive!) processes of law is impor-
tant in understanding the operations of any legal system, he errs in failing to recognize that “the
external point of view" is just as essential. H.L.A. Hart’s theory concerning the “internal/exter-
nal” distinction is more balanced in this respect. See HART, supra note 104. Dworkin's emphasis
on the “intermal” point of view Jeads bim to overestimate law’s power in modern society. The
irony is that a more restrained view of law's place in society may result in more effective legal
strategies that would enhance its influence. See, e.g., Teubner, After Legal Instumentalism?,
supra pote 108, at 300-08.

140 See Orts, supra note 130, at 272-74 (developing ar idea of “law’s imperialism”™).

141 | awrence Rosen, A Consumer’s Guide to Law and the Social Sciences, 100 YaLe L 1. 531,
531 (1990). Rosen concludes, somewhat despondently, that

[G]ood social theory is unlikely to emerge from the context of a law school environment

because if one begins and ends with Jaw as the critical feature of a cultural issue, the nature

of the connections involved will almost always be distorted . . . . Legal scholars purport o

be doing basic research yet diston that—as pure research—each tirze they presuppose the

centrality of law. The sociology of legal knowledge—including everything from profes-

sional training and expectations to the absence of peer review publications—plays a role in

this paitemn. The result, however, should not be a diminution of respect for the legal

scholar’s practical thought or an increase in lawyers’ “Ph.D. eavy.” Rather, it should yield a

cleares sense of the way labor has come (o be divided between law scholat and social scien-

tist and should encourage greater freedom for each, as university facuity, to follow Jeads,

even if they render their awn discipline momentarily secondary. Ogzly then may a more

realistic set of research objectives be formulated and more realistic uses be made of social

scdence . .. .

Id at 543-44.
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the fact that other institutions of modemn society have become too
dispersed and powerful on their own for even the considerable forces
of Iaw and government easily to subjugate them.

The increasing differentiation of society sets the stage for the ad-
vent of a new type of law. Reflexive law presents an alternative to
mechanically increasing the substance of Jaw to “cover” the complex
details of the problem to be regulated.i2 For complex social
problems, including many environmental ones, the expansion of sub-
stantive law generates problems of its own. It leads to cognitive
problems associated with difficulties in processing a heavily detailed
mass of law and normative problems in administering a large body of
substantive law. Reflexive law recognizes limits on law imposed by
increasing social complexity. Instead of comprehensive regulation,
“reflexive law restricts legal performance to more indirect, more ab-
stract forms of social control.”14> It involves a “process-oriented
structuring of institutions and of organizing of participation.”14 Re-
flexive law forsakes direct regulation and focuses instead on how law
can rationally structure processes and procedures—both of the legal
system itself and other social systems—in view of the complexity of
society and its problems.14

142 Cf Roscoe Pound, Mechanical Jurisprudence, 8 CoLum. L. REv. 605 (1907):

In periods of legal development through juristic specutation and judicial decision, we have a

junspridence of ends in fact, even if in form it is a jurisprudence of coneeptions. ... When-

ever such a period has come 10 an end, when jts work has been done and its legal theories
have come to maturity, the jurisprudence of conceptions tends to decay. Conceptions are
fixed. The premises are no longer to be examined. Everythimg is reduced to a simple de-
duction from them. Principles cease to have importance. The law becomes a body of rules.

This is the condition against which sociologists now protest, and protest rightly.

Id. at 611-12. Of course, Pound’s target was a different legal ideal type, namely, “formal law.”
The models of substantive law of the modern administrative state developed after his time.
Pound's basic insight, however, remains important. The point is that the processes of law, and
thinking about law, can become ossified and the methods of an oider era can “lose touch with
reality” due to a tendency to “screen out social reality.” Morton J. Horowitz, Foreword: The
Constitution of Change: Legal Fundameruality without Fundamnentelism, 107 Harv. L. Rev. 32,
53 (1993) (discussing Pound‘s theory in connection with the tendency of courts to proceed
“mechanically™).

143 Teubner, Reflexive Elements, supra note 13, at 274.

144 14 ac 251.

145 Again, this does not mean that refiexive law is without content. Some critics of theories of
reflexive law have argued that all law is in some sense “substantive” and that pleas for a more
“procedural” law are therefore meanjngless or at least contradictory. See, e.g., Echard Blanken-
burg, The Poverty of Evolutionism: A Critique of Teubner's Case for “Reflextve Law", 18 Law &
Soc'y Rev. 273 (1984). But as Teubner has responded, referring to the “proceduralization™ of
law is easily misunderstood. A reflexive legal theory does not recommend that legislators do
without substantive Jegal norms. Instead, refiexive theory focuses on the limitations imposed on
law by the “far-reaching” differentiation of society. Teubner, Social Order, supra note 108, at
610-11. Rather than attempting to direct bebavior through detailed sets of niles, reflexive law
limits itself to chanmeling decisionmaking processes and social communications.
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It is not necessary for my purposes to see society as evolving to-
ward ever increasing complexity or to conclude that reflexive law
“may emerge as the dominant form of post-modern law.”%46 First, it is
not at all clear what “post-modern law” means.}4? Second and more
importantly, the claim that society is evolving toward greater com-
plexity is open to empirical question.!#8 It is instead sufficient to rec-
ognize that “socially adequate complexity” has developed for an ideal
type of reflexive law to make sense.l#? Given conditions of social
complexity including the phenomenon of social differentiation, one
may inquire in each particular area of law whether reflexive strategies
would be preferable to others. From this perspective, modern law
may usefully be conceived as a mixture of ideal types: formal/market-
based, substantive/command-and-control, and reflexive. (Again, see
Figure 3).150

146 Teubner, Reflexive Elements, supra note 13, at 246,

147 T am skeptical of “post-modernism” in law and in general. See, eg., JORGEN HABERMAS,
THEe PuarLosorHicaL DiscOurse oF MobDERNITY: TWELVE LECTURES 2-5 (Frederick G. Law-
rence trafis,, 1987); ¢f. also JORGEN HaBerMAsS, THE NEW CONSERVATISM 5-21 (Shierry W.
Nicholson ed. & trans., 1989) (discussing “‘modermn™ and “postmodern” architecture). Post-mod-
ernists believe that contemporary society has somehow gone beyond “modern.” A larger histor-
ical view suggests otherwise. Sez, e.g., Eric HorseawM, THE AGE oF ExTREMES: A HisTORY
oF THE WORLD, 1914-1991, at 516-18 (1994). Exercises in “post-modern law™ are nevertheless a
growth industry. See, eg., Stephen M. Feldman, Diagnosing Power: Postmodernism in Legol
Scholarship and Judicial Practice (With an Emphasis on the Teague Rule Against New Rudes in
Habeos Corpus Cases), 88 Nw. U. L. Rev. 1046, 1046 n2, 1051-52 n.22 (1994) (collecting
examples).

148 The future of society may evolve toward less complexity in various ways. To take an
extreme example, it is possible that ecological disaster will reduce husnan society to 2 much less
“complex™ existence. Or consider the new ejectronic information technology. It may make so-
cial life more complex, or perhaps it will make things simples. Cf. Nathan Rosenberg, Inven-
tions: Their Unfathomable Future, N.Y. TMES, Aug, 7, 1994, at F9 (“(1)nnovation forecasting is
hugely complex. Only the optimistic and the naive would think some intellectual paradigm
could put it all in order.”).

For criticism of theories of reflexive law on grounds of its use of the idea of social evolution,
see Blankenberg, supra note 145. For general critique of evolutionary legal theories, see Robert
W. Gordon, Critical Legal Histories, 36 STan. L. Rev. 57 (1984); Sally F. Moore, Legal Systems
of the World, in LLaw AND THE SociaL Scrences 11 (Leon Lipson & Stanton Wheeler eds.,
1986). Teubner responds to this criticism by emphasizing that the evelution of legal systems
involves the evolutionary development of “mechanisms of deveiopment” rather than “direction.”
TeUBNER, Law AS AN AUTOPOIETIC SYSTEM, Supra note 108, at 48 (emphasis in original). He
describes his “evolutionary” theory as opposed to “evolutionist” functionalist theories that view
social change as going in a certain inevitable direction (Ze., towards “higher” fonms of society).
Id. at 48-52. Teubner claims his theory is not teleological, but rather a theory of “blind evolu-
tion.” Id. at 47-63.

149 Teubmer follows Luhmann in emphasizing the importance of the concept of “socially ade-
quate complexity,” which desceibes the “complex environment of functionally differentiated,
semi-antonomous subsystemns” and the interactive relationship of law as one of these subsystems
within the system of subsystems. Teubner, Reflexive Elements, supra note 13, at 246.

150 | do not claim that the ideal types formal/market-based and substantive/command-and-
control are fully co-extensive. As discussed below, see infra subpart [V.A, some market-based
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Recognizing operational and normative difficulties in an ever-ex-
panding substantive law, reflexive law lowers its sights. Rather than
trying to regulate a social problem as a whole, reflexive law aims to
enlist other social institutions to treat the issue. Reflexive legal strate-
gies look to influence the processes of intermediary institutions, such
as government agencies and companies, rather than to regulate social
behavior directly.

Reflexive law aftempts to provide solutions to the gridlock of
modern law. Reflexive solutions offload some of the weight of social
regulation from the legal system to other social actors. This is accom-
plished by proceduralization. Rather than detailed pronouncements
of acceptable behavior, the law adopts procedures for regulated enti-
ties to follow. The procedures are adopted with a design in mind to
encourage thinking and behavior in the right direction.

To illustrate, consider the development of modern tax law. To-
day’s highly detailed tax laws are a triumph of substantive law. How-
ever, a reflexive element appears when one looks at enforcement
strategies. The complexity of millions of taxpayers means the prolix
substantive law cannot be directly enforced. The reflexive solution is
a disclosure or reporting system requiring every taxpayer to file a
form with the Internal Revenue Service. Of course, the IRS cannot
monitor the accuracy of each return; the complexity of the system
makes the prospect of comprehensive review of millions of returns as
absurd as direct collection. Instead, the reflexive system relies to a
great extent on the honesty and trustworthiness of individual taxpay-
ers, combined with a more or less randomly introduced element of
fear of strict epforcement, which is often reserved for questionable
cases. Modern tax law in this way consists of a mix of different ideal
types of law. It includes a complex body of substantive law (the tax
code) as well as a reflexive element (tax returns).

The tax payment example also illustrates how different social
“spheres” or “systems” may perceive the same action differently. Fil-
ing and paying taxes is first a legal act required of adult citizens and
other legal “persons” like corporations. Second, taxes are political;
they are used to support a political state, its personnel, and its pro-
grams. Third, tax payments are obviously economic. Fourth, the poli-
cies of tax law affect other social systems, for example, the family
(exemptions for dependents) and religion (exemption from the tax

methods of environmental regulation have reflexive aspects. Market-based approaches, such as
pollution charges and poltution permit trading, rely also on cornmand-and-control methods to
set overall environmental goals while using the formal definition of “rights” to achieve those
ends efficiently through the establishment of markets. What [ have called the Pigouvian and
permit trading types of macket-based regulation are therefore hybrids of the formal and substan-
tive types. Coasian methods of market-based regulation are ywnore purely formal. Most, if not
all, command-and-coutrol methods are consistent with the substantive ideal type.
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system). Indirect influences of the tax system on many areas of soci-
ety, such as the family and religion, are reflexive in the sense that the
legal requirements encourage an attitude of self-reference and self-
reflection of persons and social institutions outside the legal system.
Reflexive law does not give orders directly; it does not micro-regulate.

Reflexive law, then, is self-referential in two ways.251 It involves
a self-referential critque of the processes of the legal system itself,
and it aims to encourage the structure of self-referential processes in
other social institutions.

First, reflexive law recognizes the cognitive and pormative limita-
tions of a legal system operating in a complex modern society. Reflex-
ive law is self-critical law.152 A reflexive attitude appreciates law’s
lirnits.153 As the social theorist Pierre Bourdieu writes, “[i]t is impor-
tant to ascertain the social conditions—and the limits—of the law’s
quasi-magical power.”?>* The moving parts of modern society run ac-
cording to very different systemic languages, including finance and ac-
counting in business, the mathematical and inductive standards of
verifiable truth in science, and trust and love in intimate relation-
ships.!55 Understanding that the legal system is only one of a number
of differentiated social “spheres” or “systems™ puts reflexive legal the-
ory in a better position than traditional theories to retain a sense of
the possibilities and limitations of law reform. Because substantive
reform strategies often proceed on the implicit assumption that law
can force change on society, they often miss their mark by misunder-
standing the ability of other social systems to respond.}6

151 As Tevbmer writes, reflexive law has “a dval character.” Teubner, Social Order, supra
pote 108, at 612

152 Elsewhere, I have described the capadity to reflect critically on the actual empirical opera-
tions of the legal system and assess them in light of legal ideals as “critical legality.” Orts, supra
note 130, at 252-53.

153 This worldview results from “empirical analyses of the historical positions of law in soci-
ety.” Teubner, Social Order, supra note 108, at 612. See supra text accompanying notes 134-37
(discussing social differentiation). Cf. also Richard Janda, Law’s Limits, 63 S. CaL. L. Rev. 727
(21990) (discussing limitations of legal theory in another context).

154 Pjerre Bourdieu, The Force of Law: Toward a Sociology of the Juridical Field, 38 Has-
Tovas L. 803, 839 (1987).

155 See supra iext accompanying notes 134-35 (discussing different sociat “discourses™). Cf.
NrxkLas LuuMann, THE DiFFERENTIATION OF SocieTy (Stephen Holmes & Charles Larmore
trans., 1982); NikLAs LUHMANN, LOVE As PasstoN: THE CODIFICATION OF INTIMACY (Jeremy
Gaines & Doris L. Jones trans., 1986); NikLAs LUHMANN, A SocIeTAL THEORY OF Law (Martin
Albrow ed., Elizabeth Kay & Martm Albrow trans., 1985); Nrxras LUHMANN, TRUST AND
Power (Howard Davis et al. trans., Tom Burns & Gianfranco Poggi eds., 1979). Luhmann,
however, insists on socizl “codes”™ somewhat more strongly than my looser use of different
“languages.”

156 Recall the example of controlling mobite sources of air pollution. See supra text accompa-
nyirg notes 39-44. Technological control of pollution emissions of new vehicles seemed like a
good idea, but this legal reform failed to take full account of how other social systems wounld
react. The substantive reform of mandated command-and-control technology ignored the
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A second lesson of reflexive legal theory is that choice of the best
legal strategy in any particular case depends on the circumstances of
each particular legal issue.>>” The ideal type of reflexive law provides
a source of alternative strategies that may prove helpful in addressing
complex social problems. A recognition of law’s relatively weaker po-
sition in the face of cognitive and normative limitations of substantive
reform suggests alternative reflexive strategies that concentrate on
how to structure the self-referential and self-critical capacities of other
social systems. The second aspect of reflexive law focuses on how law,
given its limits, may nonetheless effectively advance social reform.1s8

One reflexive strategy is for law to provide “societal guidance”
rather than pursuing the overly ambitious substantive strategy of “so-

broader systemic imperatives: the economic system drove antomobile companies to make and
sell more cars, and “systemns” of everyday private life continued to foster increasing use of
automobiles for work, home life, and recreation. What was {acking was a systemic solution to
these issues—such as effectively promoting public trapsportatior.

157 Teubner, Social Order, supra note 108, at 612.

158 Some theorists have been skeptical of this sort of reflexive regulation. They claim social
complexity dooms even this sort of strategy from having a beneficial or predictable effect. In
particular, Nikias Luhmann is skeptical of the possibility that a reflexive legal system can “regu-
late™ with respect to other social systems. Niklas Luhmann, Some Problems with Reflexive Law,
in STATE, LAW, AND ECONOMY AS AUTOPOIETIC SYSTEMS, supra note 108, at 389-415. See alse
Gotthard Bechmann, Reflexive Law: A New Theory-Paradigm for Legal Science?, in STATE,
L AW, AND ECONOMY AS AUTOPOIETIC SYSTEMS, supra note 108, at 417-34 (arguing that a theory
of reflexive law, by referring to itself, “would then hardly be a control theory or evern a control
instrument whose application could influence other societal sub-systemns mto self-reflexion™).
Others, however, have advanced reflexive strategies of reform that are careful to take into ac-
count the limited “control™ capacity of law with respect to other social systems. See Teubner,
Social Order, supra note 108; Willke, Social Guidance Through Law?, supra note 108. Because I
do not believe differentiated socal systems are as hermetically sealed by “binary codes™ (eg.,
legal/illegal) as does Luhmann, I do not think his objections withstand the responses given by the
reflexive legal theorists, Teubner and Willke.

I should also note the orpission of a more recent overarching theme in Teubner’s legal tbe-
ory: the idea of “autopoiesis.” Although 1 accept and endorse the idea of reflexive Jaw, with its
grounding in an understanding of the differentiation and fragmenting of modem sodety, I do not
enter into the technical thickets of systems theory and debates about autopoiesis. In general,
autopoiesis refers to the extent to which various social systems—again, law, economy, politics—
are self-reproducing, self-maintaining, self-organizing, seif-regulating, and self-observing. See,
e.g., TEUBNER, LAW AS AN AUTOPOIETIC SYSTEM, supra note 108, at 19-24 (distinguishing these
various forms of “self-reference™). Ignoring, perhaps unfairly, much of the technical jargon and
arguments in the legal theories of avtopoiesis (for example, “hypercycles™ and the “rateriality
continuum™), I simply agree with the more fundamental observation that law-—as a legal sys-
tem—has become in modem secieties to a sigaificant exient independent of other social systems
and institutions. Jd. at 40 (citing ALAN WaTsoN, THE EvoLuTioN of Law 119 (1985)). At the
same time, other social systems—politics, economy, science—have also developed a certain de-
gree of autonomy. For Tenbner’s autopoietic theary, see sources cited supra note 108. Far fur-
ther discussion of the theory of autopoiesis, see, e.g.,, NIKLAS LUHMANN, A SOGETAL THEORY
oF Law, supra note 155; Arthur J. Jacobson, Autopoietic Law: The New Science of Niklas
Luhmann, 87 Micn. 1. Rev. 1647 (1989); Niklas Luhmann, Law as a Social System, 83 Nw. U, L.
Rev. 136 (1989); Symposium, Closed Systems and Open Justice: The Legal Sociology of Niklas
Luhmann, 13 Carpozo L. REv. 1419 (1992).
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cial planning.”5° In contrast to comprehensive planning, a strategy of
societal guidance aims to structure the decisionmaking processes of
“autonomous, self-guiding” subsystems, such as institutions in the
economy.!®0 This kind of reflexive legal reform will not be easy given
the “Babylonian confusion of differently specialized tongues” in a dif-
ferentiated society.1$! However, social differentiation and the impor-
tance of the environment leaves little choice but to try.162

Another reflexive strategy recommends reform through “commu-
nication via organization.”$3 This strategy aims to channel communi-
cations within the organizational structure of social institutions. This
procedural approach to legal reform “confines itself to making avail-
able organizational forms, procedures, and competences for relation-
ships within and between organizations.”164

In whatever form, reflexive strategies of law reform emphasize
the role law plays in structuring the “rules of the game” for other insti-
tutions. The procedural approach of reflexive law means that regula-
tors cannot control the precise nature or direction of the change that
will result from a particular strategy. Reflexive law is characteristi-
cally unpredictable, a quality which may disconcert those who cherish
“control.”165 Perhaps with some psychological cost to those who pre-

159 Willke, Societa! Guidance Through Law?, supra note 108, at 366-84.

160 Willke writes, for example, that in comparison with social planning,

Guidance is less ambitious. Its goal is to arrange a framework for societal change which

conditions the relations between partiatly avtonomous, self-guiding subsystems as acting

units. Guidance can be defined as 2 form of organizing the conditionalities of partially
avtonomous parts of a differentiated system which permits the integration of the system on
an emergent level of action. In other words, guidance aims at a capacity of an acting umit
for present decision making which takes into account future necessities, prerequisites or
possibilities of the system—e.g., a society—as a whole.

1d. at 372

161 4. at 411-12,

162 Biological as opposed to social evolution on Earth doesn't necessarily have to include
human beings in the future. It is even possible that human intelligence is “an environmental
abnormality” and that “a law of evolution is that intelligence usvally extinguishes itself.” Ed-
ward O. Wilson, Js Humanity Suicidal?, N.Y. Toves, May 30, 1993, (Magazine), at 24, 26 (quoted
in James E. Krier, The End of the World News, 27 Loy. L. A. L. Rev. 851, 860 (19%4)). But see
id. at 27 (quoted in Kder, supra, at 861) (“We are smart enough and have time enough to avoid
an enviropmental catastrophe of civilization-threatening dimensions.”). Given current pattemns
of growth and technological change in human society, legal intervention of same kind is essen-
tial. As Willke writes,

By now, practically each developed subsystem—be this economy, technology, mititary, sci-

ence, health system, traffic system, agriculture, energy production or & dozen other ones—

are in a position to generate almost global disaster simply by following their extremely
specialized evolutionary path. Who or what is to stop them?
Willke, Societal Guidence, supra note 108, at 365.

163 Teubner, Social Order, supra note 108, at 640-42.

164 14, at 642,

165 See Teubner, Reflexive Elements, supra note 13, at 255 (“Under a cegime of refiexive law,
the legal control of sacial action is indirect and abstract, for the legal system only determines the

" organizational and procedural premises of future action.”); Teubner, Socia! Order, supra note
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fer a grander role for law, however, some complex problems demand
a reflexive approach that is less certain, but more realistic.

To illustrate what a reflexive law reform strategy might involve in
environmental law, consider again the example of the tax system.
Taxes support a governmental apparatus to address certain social
needs, such as to provide a common defense, to police crime, to build
roads, and to resolve disputes. A reflexive element of the tax system
is requiring the filing of returns, that is, disclosure. Now imagine using
the model of the tax system for disclosure of environmental isshes. A
reflexive environmental law might require each citizen to report the
“environmental impact” of the individual or family in the past year.
The statement might be short, or it might be very detailed. Questions
might include the following:

“How much electricity did you use during the year?”

“Do you recycle household waste? If so, what types of material do you

recycle?” '

“How many cars do you own? Do you commute to work? If so, do you

dnive or take public transportation? If you drive, how many miles?

How many days a week do you make the trip?”
The point is not to recommend this reform as a practical matter
(although some people might like the idea of a voluntary program of
this sort). Any reform derived from the hated practice of paying taxes
is unlikely to generate much excitement. The point is to illustrate how
a reflexive environmental law might work. Reflexive environmental
disclosure would focus on setting up a system of social communica-
tion. The reflexive aim is not to constrain or dictate behavior, but
rather to provide mechanisms or structures to increase the amount of
self-reflection and social communication CONCENING SErious environ-
mental issues—in this case, an internal self-critical reflection about
one’s personal environmental habits.

TV. Tae BEMERGENCE OF REFLEXIVE ELEMENTS IN CURRENT
ENVIRONMENTAL LawW

A scheme of self-reporting for large industrial companies analo-
gous to the individual self-reporting of environmental impact de-
scribed above is not a far-fetched idea. Part V of this Article
examines a working version of this kind of system in the form of Eu-
rope’s Eco-Management and Audit Scheme. Before proceeding with
that analysis, however, it is worth considering the reflexive aspects of
other current environmental laws. This Part considers the reflexive
aspects of conventional market-based environmental regulation, the
National Environmental Policy Act, enforcement policies of adminis-

108, at 625 (“Only ‘blina’ processes of co-evolution of law and regulated subsystem are possidle,
in principle unconirollable by the legal system.”).

1268




89:1227 (1995) Reflexive Environmental Law

trative agencies giving credit for environmental auditing, and volun-
tary programs the EPA has experimented with in recent years.166

A. Reflexive Aspects of Market-Based Environmental Regulation

When considering the variety of conventional market-based envi-
ronmental laws discussed above,!67 it becomes clear that some are
more reflexive than others. They differ according to the way m which
the legal system interacts with the economic system in each approach.
Compared to command-and-control regulations, market-based envi-
ronmental regulations are more often in harmony with the vision of
reflexive law advanced here.168

The Pigouvian approach of environmental taxes or charges im-
poses an economic calculation for polluting activities.!$® Because this
method of regulation encourages internal self-reflective decisionmak-
ing on the part of actors in the economic system, it has a reflexive
aspect. But the Pigouvian method achieves this result in a curious
way: the legal system substitutes its economic judgments for those of
the economic system. In this sense, the legal system is “playing eco-
nomics,” and it is a game that may prove dangerous.

The interaction between law and ecopomics in Pigouvian envi-
ronmental regulation occurs as follows. The legal system sets itself
up—instrumentally—as the arbiter of the “price” of environmental
pollution. In employing a Pigouvian approach, the legal system at-
tempts to affect the economic system by translating “external” envi-
ronmental harm into “internal” economic costs. At the same time,
this approach imposes different kinds of costs on the legal system,
which is charged with complicated tasks of price setting, overseeing an
artificially created market, and observing the environmental effect of
the ongoing system in order to adjust prices accordingly, that is, lower-
ing the price when there is “too little” pollution and raising the price
when there is “too much.” As pointed out above, governments find
this price-setting function difficult.'’® Political and legal systems are

186 This list of current reflexive environtpeéntal laws is not meant to be exclusive,

167 See supra subpart I1.B.

168 Cf, Teubnmer, Social Order, supra note 108.

In the regulatory debate, “regulatory failures™ are frequently attributed (o 2 “mismatch”

berween regulatory instruments (e.g., “command and control” norms) and the internal logic

of the regulated acea, e.g,, orientations to economic utility, and corresponding regulatory

instruments, appropriate to the field, are called for, e.g., transferable pollution rights.
Id. at 617 (citing, e.g., STEPHEN G. BREYER, REGULATION AND ITs RerorMm (1982)); Richard
Stewart, Regulation and the Crisis of Legalization in the United States, in Law as AN INSTRU-
MENT OF EcoNoMmIc PoLicy: COMPARATIVE AND CRITICAL APPROACHES 97 (Terrence Daiptith
ed., 1987). Teubner goes on, however, to criticize the “economistic” approach to legal regulation
as faifing to take into account the relative autonomy of competing social systems, notably in this
coptext the legal and economic systems. Teubner, Social Order, supra note 108, at 618-22.

169 See supra text accompanying notes 65-69 (discussing modern Pigouvian approach).

170 See supra notes 68-69 and accompanying text.
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not well-adapted to the task of setting efficient prices, which is done
more effectively by the economic system. As for the economic sys-
tem, businesses look at Pigouvian taxes or charges just like they do
any other legally imposed costs.

Despite its difficulties, the Pigouvian method of regulation often
has efficiency advantages over traditional command-and-control tech-
niques. But it is properly seen as a market-based variant of substan-
tive command-and-control. If widely employed, Pigouvian taxes,
charges, and subsidies run the significant risk of overburdening the
legal system just as command-and-control has done.?” It is not the
traditional “legal” kind of burden, but rather an “economic” one. The
legal system is likely to be particularly unskilled at handling the large
economic job of sefting correct prices.

In contrast, the Coasian economic approach to environmental
regulation suggests a quite different model.!”2 The Coasian approach
argues for solving public environmental problems, which arise in the
absence of the private legal controls of formal law, by “privatizing”
the problem, rather than by developing new methods of public regula-
tion.173 It is therefore properly described in terms of legal ideal types
as a “formal” rather than a substantive or reflexive approach. A Coa-
sian strategy of reform aims to address “public” environmental
problems by incorporating them into the “private” economic sys-
tem.17¢ As discussed above, the idea may prove useful in certain in-
stances, but a number of environmental problems elude a formal
Coasian strategy.l’”> Alr, for example, is just too shifty to try to en-
close or trace in terms of ownership; it “does not come in marketable
packages.”7¢ In any event, whatever the most effective strategy may
be for any particular case, Coasian solutions do not qualify as reflex-

171 In addition, of course, Pigouvian systems can fail to set the “optimal” rate of pollution tax
or charge to achijeve the “right™ amaount of contro). In other words, over- and under-regulation
are perenpial worries in a Pigouvian scheme.

172 Sge supra text accompanying notes 70-76 (discussing Coasian economic approach).

173 See discussion of nuisance Jaw and the origin of environmental statvtes and “substantive™
law supra text accompanying notes 118-21 (discussing nuisance law as an example of “formal”
taw).

174 Again, I recognize dangers of employing the “publi¢/private distinction.” See supra notes
113, 117. For my purpases, “private” or “formal” strategies of legal regulstion may be distin-
guished from “public” or “substantive” regulation, bus this distinction refers only to whether the
choice of type of law refies primarily on (1) the allocation of private “rights” and private dispute-
resolution mechanjsms or (2) public {aws creating general obligatious that rely on administrative
agencies and other government agencies for enforcement. In this respect, reflexive law prabably
fits better in the “public” law category with respect to the “law” establishing it, although it alsa
aims to structure the “private” realm of the communications and discourses that occur, for exam-
ple, in “private” busmesses.

175 See supra text accompanying notes 70-76 (describing Coasian approach).

176 Krier, supra note 28, at 430.
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ive. They look back to simpler times when the establishment of for-
mal rights could solve most, if not all, of society’s problems.!??

Unlike Coasian formal solutions, market-based adjustments of
command-and-control regulations retain the features of the underly-
ing substantive purposes of environmental statutes.’® Market-based
tradeable-permit regulations also induce a degree of refiection within
regulated entities. Unlike Pigouvian taxes, the command-and-control
basis of the system compels a bottom line of environmental perform-
ance. (There is always the option in a Pigouvian scheme of paying the
extra charge if the pure economics of the decision warrants.) Unlike
traditional command-and-control regulation, tradeable permits en-
courage reflection about relative costs of compliance and therefore
create incentives within regulated entities for inventing technologies
to improve environmental performance. Market-based, tradeable-
permit systems thus have advantages of both command-and-control
and Pigouvian regulation; in fact, they are a hybnd of the two. Be-
cause tradeable permits encourage internal self-reflection concerning
not only costs of compliance but also ingenuity in environmental per-
formance, they have a reflexive aspect.17®

Finally, perhaps the most reflexive of the market-based environ-
mental laws are emvironmental marketing regulations.'® Environ-
mental labels ambitiously attempt to encourage companies to make
products in a manner judged environmentally sound. The goal is to
create economic incentives through inducing consumer demand for
these products. Environmental labels look to change the economic
system indirectly by appealing to the values of everyday consumers.8!
Naturally, the success of this kind of regulation depends in part on
whether the governmental or private organizations that set up the sys-
tem employ trustworthy processes to judge accurately the environ-
mental soundness of products. As the European Eco-label
experiment demonstrates, this expertise is not easily gained.'® In ad-
dition, the success of labels depends on the degree of market demand

177 This does not mean that Coasian approaches may not provide helpful solutions in appro-
priate contexts.

178 This third type of market-based environmestal regulation is discussed supra text accompa-
nying notes 77-83.

179 Cf. Teubner, Social Order, supra note 108, at 617 (recognizing “transferable pollution
rights™ as in some degree refiexive). In addition, to the extent that a tradeable permit is a prop-
ety right, permit-trading adopts a bit of the Coasian approach.

180 See supra text accompanying notes 84-103 (discussmg environmental marketing
regulation).

181 Arguably, environmental labels also create a Coasian property rght in the label itsell.
Still, the underlying effect is to encourage internal reflexive processes ir businesses to compete
for this “right.” In the case of private environmental labelling, the property right in the label
remaips with the certifying organization. See, e.g., U.S. ENVIRONMENTAL PROTECTION AGENCY,
supra note 88, at 74 (stating that Green Seal retains ownership of its logo).

182 See supra notes 84-86 and accompanying text.
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for the products, which derives in part from how much consumers un-
derstand, trust, and believe in the importance of environmental labels
and what they represent.'® If most consumers prefer to continue
making purchases on a least cost basis, environmental labels will not
achieve the desired effect. Nevertheless, by attempting to generate
mternal self-reflective processes within businesses, as well as ex-
panding social communication about environmental products among
consumers, environmental labels qualify as strongly reflexive.

Regulation of the truthfulness of environmental marketing and
advertising also has reflexive aspects. The standards of enforcement
are typically legal—“false” and “misleading” are standard fare, for ex-
ample, in securities regulation—but like environmental labelling this
kind of regulation aims to improve the accuracy of environmentaf
claims made by sellers in the marketplace. Assuming consumers value
“true” environmental claims, law can play an important role in the
process. However, in the absence of effective regulatory oversight,
consumers will be likely to grow cynical and to ignore all environmen-
tal marketing claims because they have no reliable information to dis-
tinguish among them.’®* If the law of environmental marketing can
overcome this difficulty, its reflexive aspect appears in how it accesses
the self-referential processes of consumers and the businesses that
make consumer products.

B.  The National Environmental Policy Act

One of the first major environmental statutes passed in the
United States was neither market-based nor command-and-control.
The National Environmental Policy Act (NEPA)!$5 requires federal
agencies to prepare and disclose environmental impact statements
before taking actions “significantly affecting the quality of the human
environment.”!8 Whether an action has a “significant” environmen-
tal effect is not always easily determined, although regulations provide
some guidance.'®? Similarly, disputes arise concerning what exactly an

183 1J.S. ENVIRONMENTAL PROTECTION AGENCY, Supra nole 88, at 4. Consumer skepticism
about environmental labels may also result from 2 failure in establishing consistent and tcrustwor-
thy standards, Id. at 6.

184 A study by EPA in 1993 indicated growing consumer skepticism about environmental
claims and labels in advertising. U.S. ENVIRONMENTAL PROTECTION AGENCY, EVALUATION OF
ENVIRONMENTAL MARKETING TERMS IN THE U.S. (1993). For an example of the cypicism cre-
ated by the current poorly regulated snarketplace concerning environmental claims, see Michael
Rubiner, Buy Me, N.Y. TodEs, July 31, 1994, § 6 (Magazine), at 46 (inaking fun of various exor-
bitant environmental appeals and other political claims in product advertising).

185 42 U.S.C. §§ 4321-4370 (1988).

186 14 § 4332(2)(c).

187 See, eg., 40 CF.R. § 15084 (1994) (providing for “categorical exclusions”); 40 C.F.R.
§ 1507.3(b)(2)(i) (1994) (listing agency actions that almost always require environmental impact
statements); 40 C.F.R, § 150827(b)(10) (1994) (addressing relevance of whether other environ-
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“environmental impact” means.'88 In general, NEPA forces agencies
to adopt internal procedures to assess the environmental damage their
decisions could have. In this respect, by acting as “a procedural mech-
anism” that attempts to “ensure well-informed, careful decision-mak-
ing” by federal agencies, NEPA is properly considered to have
reflexive properties.189

The reflexive scope of NEPA, however, is quite limited. By its
terms, the statute applies only to agency actions.’® Although NEPA
also contains sweeping language,!®! most of it is “noble, vague, aspira-
tional, and unenforceable.”?9? NEPA is therefore limited to encourag-
ing reflexive processes within the federal and, through copycat “little
NEPAs,” state bureaucracies.'??

NEPA is properly considered a reflexive administrative law be-
cause it only governs administrative decisions. In this capacity, NEPA
and the little NEPAs have proven an uncertain success. Arguments in
favor of NEPA stress that 1t aims “to provoke thought and promote
open and well-informed decisionmaking.”'%¢ The Supreme Court is
“almost certain” the procedural requirements of an environmental im-
pact statement “affect the agency’s substantive decision.”1%5 But other

mental statutes would be violated); 40 CF.R. § 1501.4(b)-(c), § 1508.9(2)(1) (1994) (noting that
close cases require a preliminary “environmental assessment” to determine whether an environ-
mental impacs statement is needed). Regulatory direction. however, does not eliminate uncer-
tainty. As Judge Friendly concluded in some frustration, “significant” effect lies somewhere in
between “not trivial™ and “momentous.” Hanly v. Kleindienst, 471 F.2d 823, 837 (2d Cir. 1972)
(Friendly, 3., dissenting).

188 See, e.g., Metropolitan Edison Co. v. People Against Nuclear Energy, 460 U.S. 766, T2
(1983) (holding that damage to “psychological kealth” was a cognizable “environmental impact™
under NEPA only if proximately caused by an event “in the physical environment—the world
around us so to speak”™).

189 Hery, supra note 13, at 1668, 1689-93 (categorizing NEPA as a reflexive law).

190 See, eg., Public Citizen v. United States Trade Representative, S F.3d 549, 554 (D.C. Cir.
1993) (Randolph, J., concurring) (“NEPA’s impact statement requirement applies only to fed-
eral agencies. Members of Congress, who alone introduce bills and offer amendments, are not
covered. Neither are private individuals, corporations, labor vnions, citizen groups or other os-
ganizations, all of which frequently avei) themselves of their First Amendment right to petition
the government.”).

191 For example:

The Congress . . . declares that it is the contiruing policy of the Federal Government, in

cooperation with State and local governments, and other concemed public and private orga-

nizations, to use all practicable means and measures, including financial and technical assist-
ance, in a manner calculated to foster and promote the general welace, to create and
maintam the conditions under which [humanity] and nature can exist in productive har-
mony, and fulfill the social, economic, and other requiremeats of present and future genera-
tions of Americans.

42 U.S.C. § 4331(a) (1988).

192 Herz, supra note 13, at 1677.

193 Frank P. GRAD, ENVIRONMENTAL Law 1181-85 (3d ed. 1985) (describing “Jittle NEPAs”
adopted by states).

194 Herz, supra note 13, at 1684.

195 Robertson v. Methow Valley Citizens Council, 450 U.S. 332, 350 (1989).
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observers are ot so sure, shggesting that agencies often jump through
NEPA'’s procedural hoops only after they have reached a decision.96
If this “defensive” attitude toward NEPA prevails, then the “long,
often boilerplate, discussions” of environmental impact statements,
which often amount to thousands of pages, contribute to overburden-
ing administrative law.2%7 If the critics are right, the ironic result from
the perspective of reflexive legal theory is that NEPA’s procedures
have only succeeded in furthering environmental juridification.!98
NEPA’s reflexive processes do not extend to the legal system in
general. NEPA reaches only the administrative apparatus, which
swells with the responsibility of more and more decisions under more
and more substantive law. Reflexive procedures added around the
edges of a morass of substantive law are unlikely to yield systemic
change. But consider the much broader effect NEPA would have if it
mandated environmental impact statements for all legislative acts.1®
I do not mean to take a position in the ongoing debate over
whether NEPA has been effective or not.2%° My point is rather that

198 See, e.g., Herz, supra note 13, at 1700 n.151 (discussing “central concern” about whether
the NEPA process “precedes and informs the agency decision or follows and justifies it™); Com-~
ment, The National Environmental Policy Aci: How It Is Working, How It Should Work, 4
Envri L. Rep. (Envtl L. Inst.) § 10.003 (1974). For recent discussion of experience with
NEPA, see Symposium on NEPA af Twenty, 20 EnvrL. L. 447 (19%0).

197 Herz, supra note 13, at 1700, 1713, The extreme example is the eight-thousand page envi-
ronmental impact statement for the proposed superconducting supercollider, Id. at 1713 n.203.

198 See supra text accompanying notes 45-58 (discussing environmental juridification).

199 In theory, NEPA applies to proposals for fegislative actions, but only if initiated by agen-
cies. 42 US.C. § 4332(2)(c) (1988). However, this provision has been left unenforced, because
the requirement is easily circumvented, e.g., by having the President or 2 member of Congress
“propose” the favored legislation. See Herz, supra note 13, at 1688 n.92 (citing an M. Kirschuer,
Note, NEPA'’s Forgoten Clause: Impact Statement for Legistarive Proposals, 58 B.U. L. Rev. 560
(1978)). Bz see Public Citizen v. United States Trade Representative, 5 F.3d 549 (D.C, Cir.
1993) (suggesting viability of legislative enviconmental impact statement even though yejecting
application to NAFTA issue); Joseph Mendelson I3l & Andrew Kimbrell, The Legislatve Envi-
ronmental Impact Simement, 23 EnvrL. L. Rer. (Eavt). L. Tast) § 10.653 (1993) (recommending
steps toward revitalization of legjslative environmental impact statements).

200 QOne leading critic of NEPA has since mellowed in his assessment. Compare Joseph L.
Sax, The (Unhappy) Trurh About NEPA, 26 OkLa. L. REv. 239, 239 (1973) [heremafter Sax, The
{Unhappy) Truth) (“1 know of no solid evidence to support the belief that requiring articulation,
detailed findings or reasoned opinions enhances the integrity or propriety of the administrative
decisions. J think the emphasis on the redernptive quality of procedural reform is about nine
parts myth and one part coconut oil.”) with Joseph L. Sax, More Than Just a Passing Fad, 19 U,
Micu. J.L. ReF. 797, 804 n.28 (1986) (“1 now recognize that I underestimated the influence of
NEPA’s ‘soft law’ clements.”). See also Symposium on NEPA m Twenty, supra note 196.
Although NEPA has juridifying tendencies, it may genuinely accomplish its goal of internalizing
environmenta) considerations in agency decisionmaking. One indication of success is the in-
creased presence of environmental professionals in administeative bureaucracies, which suggests
(but does not prove) they actually contribute to substantive deliberations. Herz, supra note 13,
at 1711-12. It is also possible that these environmental professionals act mostly to rationalize
decisions made on other grounds. See, e.g., Sax, The (Unhappy) Truth, supra, at 239-40 (doubt-
ing the “expert, ‘boring-from-within,’ theory”). Empifical evidence on this issue is difficult to
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because NEPA is limited to admimistrative law, its reflexive effect is
consirained by the corresponding growth of the substantive law un-
derlying it.201 Another limitation of NEPA as a reflexive model is that
it is not only restricted to administrative law, but also to the larger
legal and political systems. NEPA’s public participation provisions
may encourage reflexive practices within citizens' groups and other
“affected parties.”?2 But NEPA is embedded in a broader substan-
tive legal framework and administrative bureaucracy. NEPA’s effi-
cacy in terms of changing the thinking in social systems other than law
is therefore doubtful. The reflexive lesson of NEPA is problematic.

C. Enforcement Policies and Sentencing Standards in
Environmental Law

Another area of environmental law and policy with reflexive ele-
ments appears in the standards and policies employed by officials
charged with enforcing environmental laws. Unlike NEPA’s govern-
mental focus, these standards and policies are meant to provide incen-
tives for what might be called “good environmental behavior.”

Environmental enforcement policies and standards in the United
States come in at least three major forms: EPA’s environmental au-
diting policy statements, gnidelines promulgated intermally by the
EPA and the Department of Justice (DOJ) that govern discretion in
the prosecution of environmental crimes, and the newly proposed en-
vironmental sentencing guidelines currently under consideration by
the U.S. Sentencing Commission.

1. Environmental Auditing Policy.—In 1986 the EPA adopted
an Environmental Auditing Policy Statement 203 The policy aimed to
encourage the adoption of “environmental auditing programs to help
ensure the adequacy of internal systems to achieve, maintain and

obtain because the impact of NEPA is difficult to quantify. Herz, supra note 13, at 1704.
NEPA’s requirement of public comment on environmental impact statements may help to com-
bat the democratic deficit in administrative law. 40 C.F.R. § 1503.1 (1993) (requiring disclosure
of draft environmentat impact statements and inviting “comments from the public, affirmatively
soficiting comments from those parsons or organizations who may be interested or affected”); 40
CF.R. §1503.4 (1993) (requiring response to comments in final environmental impact state-
ment). See supra note 133 and accompanying text (discussing legitimacy deficit in administrative
law).

201 Michael Herz correctly classifies NEPA as having a reflexive nature, but he appears to
overlook the limitation of its scope. Herg, supra note 13, at 1689-93. Moreover, his distinction
between “reflexive law” and “autonomous law” misapprehends Teubner’s theory. Law can only
be “reflexive™ if it is, at least to a significant extent, “autonomous.” A legal theorist who be-
lieves law cannot be autonomous to any significant degree is left only with models of “formal™
and “substantive” faw.

202 See supra note 200.

203 Environmental Auditing Policy Statement, 51 Fed. Reg, 25,004 (1986); see also Restate-
ment of Policies Related to Environmental Auditing, 59 Fed. Reg. 38,455 (1994).
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monitor compliance” with environmental regulations.2%¢ In addition
to this type of “compliance audit,” the EPA encouraged the use of
“management audits,” which assess efforts to establish “sound envi-
ronmental management practices to improve environmental perform-
ance.”205 The EPA expressed a preference for a hands-off attitnde,
noting that it “does not intend to dictate or interfere with the environ-
mental management practices” of businesses and stating that “audit-
ing should remain a voluntary activity.”206

Although the EPA’s 1986 policy statement expressed a favorable
attitude toward environmental auditing, it provided uncertain incen-
tives. It did not engender widespread trust by businesses. Because
EPA did not give a clear statement of when environmental auditing
would be protected from discovery, it Jeft businesses to determine for
themselves the relative costs and benefits of environmental auditing.
Responses to this ambiguous policy predictably cut both ways.
Although many businesses went forward with extensive environmen-
tal anditing programs,?®” others followed the more cautious advice of

204 Environmental Auditing Policy Statement, supra note 203, a1 25,006.

205 J4. The distinction between compliance and management audits is pervasive in the Usited
States. Ome source defines the difference between them as follows:

Compliance audits focus on existing and potential environmental hazards, releases, and dis-

charges for the purposes of (1) complying with environmental laws and reguiations, (2)

identifying nontegulatory risks, including potentiaf liability associated with toxic o ac-

tions, off-site disposal, or citizen suits, (3) evaluating the need to remediate existmg environ-

meantat conditions and the methods used to do so, and (4) assessing the corporation's or

faciliry's vulnerability to environmental enforcement proceedings.
Management audits evaluate a corporation’s or facility's managerment systems or pro-
cedures for (1) identifying environmental noncompliance, z) assessing environmental risks,
(3) informing the corporation’s decisionmakers of such risks, (4) designing and implement-
ing measuses to prevent environmental violations and mitigate nonregulatory environmen-
tal hazards. A comprehensive management avdjt will review the organization, structure,
and placement of the environmental oversight functions; will evaluate the adequacy of ex-
isting statements of the company’s environmental mission, goals, and objectives; and will
consider the adequacy of current plasming and control mechanisms to ensuse that environ-
mental criteria are adequately considered in evaluating both individual and organizational
perfoonance. It also entails developing operating procedures, training manuals, prevent-
ative maintenance programs, proactive planning, and total quality management enhance-
ments 1o convert high-minded policy statements into a pervasive corporate culture of
environmental stewardship.
Terrell E. Huat & Timothy A. Witkens, Environmerial Audits and Enforcement Policy, 16
Harv. Envre. L. Rev. 365, 366 nn.7-8 (1992). See, eg., Restatement of Policies Related to
Environmenta! Auditing, supra note 203, at 38,458 (making simifar distinction between “campli-
ance™ and “management” audits),

206 Environmental Auditing Policy Staternent, supra note 203, at 25,007; sez also Restatement
of Policies Relating to Environmental Auditing, supra note 203, at 38,456 (quoting 1986 policy).

207 Hunt & Wilkens, supra note 205, at 365 & n3 (noting that “many corporate managers are
using environmenital audits to make candid, comprehensive evaluations of their facilities, opera-
tions, management procedures, and other intemal risk management and liability contro) fune-
tions” and citing growth of “[t)he environmental auditing-consulting business™); see also Michael
Herz, Environmental Auditing and Environmental Management: The Implicit and Explicit Fed-
eral Regulatory Mandose, 12 Carpozo L. REv. 1241, 1242 (1992) (“[T)here now exist an Insti-
tute for Environmental Auditing, an Environmental Auditing Roundtable, a balf-dozen book-
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many commentators, particularly defense attorneys, who warned that
environmental auditing may hand evidence of environmental viola-
tions to regulators (including prosecutors) oa a silver platter.208 Sev-
eral cases in which the government used information gathered in
environmental audits against companies confirmed this defensive con-
cern,?*® although some commentators doubt the good faith of the par-
ticular companies involved in these cases.210 It is fair to conclude that
the EPA’s 1986 auditing policy gave “little reason for an entity that
was not already predisposed to conduct an audit.”2"!

In response to criticism, the EPA released in April 1995 a new
Voluntary Environmental Self-Policing and Self-Disclosing Interim
Policy Staternent?'?2 The new policy attempts to establish meaningful
incentives for companies to adopt environmental auditing programs.
Specifically, the EPA represents that it will not seek punitive or grav-
ity-based civil penalties against businesses for violations of federal en-

length treatments of the subject, and 2 constantly growing cadre of professional auditors. It
seemns that another seminar, confecence, or how-to-session is held every week™).
208 One group of practitioners concluded,

While ostensibly encouraging audits, [EPA's) Policy Statement provides no assurance that
the results would not be used against the defendant, nor that the existence of the auditing
would create any defense or fimitation on lability, nor that the audits would be protected
from disclosure at EPA’s discretion for use in criminal prosecution.

JED S. RaxoFr ET AL, CORPORATE SENTENCING GUIDELINES: COMPLIANCE AND MIMIGATION
§ 8.02{1] (1994); see also Humt & Wilkens, supra note 205, at 370 (stating that “lawyers recom-
mend extreme discretion and caution in the use of environmental audits™); Robert W. Damell,
Note, Environmental Criminal Enforcement and Corporate Envirorumenial Auditing, 31 Am.
Crpv. L. Rev. 123, 124 (1993) (“Executives are now hesitant to authorize audits that the govern-
ment could, under federal environmental auditing policy, use as a roadmap for establishing
knowledge in a ciminal prosecution.”). A 1992 survey of corporate general counsel found that
37% of companies had never undertaken a formal survey of environmental compliance, and
16% admitted to having altered environmental auditing procedures owing to “concern with
whether the viojations they find conld be used against them.” Mananne Lavelle, More Lawyers
Expect o Urge Their Clients to Examine Compliance, Nat'L LJ., Mar. 16, 1992, at S6,

209 United States v. Dexter Corp., 132 F.R.D. 8 (D. Cosns. 1990) (denying “self-evalnative”
privilege for documents relating to alleged Clean Water Act violations); United States v. Chev-
ron U.S.A. Inc., No. 838-6681, 1989 U.S. Dist. LEXIS 12267 (E.D. Pa. Oct. 16, 1989) (denying
attoney-client privilege for internal enviroomental audits of Chevron’s oil refinery in Philadel-
phia in context of discovery request relating to air emissions of benzene). In another well-
known but unteported case, United States v. Weyechaeuser Co., No. CR90-2988 (W.D. Wash,
Nov. 21, 1990), internal environmental audits were used to support a criminal prosecution for
Clean Water Act violations. See, e.g., Patrick J. Ennis, Note, Environmental Audifs: Protective
Shields or Smoking Guns?, 42 WasiL U, 1, Urs. & ContEMmP. L. 389, 391-93 (1992). Buf see
Reichhold Chemicals, In¢. v. Textron, Inc., 157 F.R.D. 522 (N.D. Fla. 1994) (recognizing environ-
mental self-evaluative privilege).

210 Seg, e.p., Damell, supra note 208, at 134 & nn. 48-49 (arguing that in the Weyerhaeuser and
Dexter cases companies had delayed responses to internal discoveries of noncompliance); La-
velle, supra note 21}, at A23 (discussing differing views of Weyerhaeuser.

211 George Van Cleve, The Changing Intersection of Environmental Auditing, Environmental
Law and Enforcemernt Policy, 12 CArRDOZO L. REV. 1215, 1223 (1992).

212 Yoluntary Environmental Self-Policing and Self-Disclosing Interim Policy Statement, 60
Fed. Reg. 16,875 (1995).
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vironmental laws if they meet seven conditions: (1) voluntary self-
policing, (2) voluntary disclosure of violations, (3) prompt correction
of violations, (4) remediation of any substantial or imminent endan-
germent to human health or the natural environment, (5) remediation
of the violation and prevention of repeat violations, (6) no lack of
preventative measures in the first place, and (7) cooperation with the
EPA. 213 Although it is too soon to tell whether this new policy will
provide effective incentives to encourage environmental auditing, it
seems to provide a significant step in the right direction. The new
policy’s emphasis on “self-policing” and “self-disclosure” fits with an
emerging model of reflexive environmental regulation.

2. Environmental Prosecution Policy.—In the area of criminal
enforcement of environmental law, the EPA and DOJ have issued
“guidances” concerning the exercise of discretion in investigation and
prosecution. On January 12, 1994, EPA’s Director of Criminal En-
forcement issued a guidance stating that

EPA policy strongly encourages self-monitoring, self-disclosure, and self-
correction. When self-auditing has been conducted (followed up by
prompt remediation of the non-compliance and any resulting harm) and
full, complete disclosure has occurred, the company's constructive activi-
ties should be considered as mitigating factors in EPA’s exercise of in-
vestigative discretion. Therefore, a violation that is voluntarily revealed
and fully and promptly remediated as part of a corporation’s systematic
and comprehensive self-evaluation program generally will not be a can-
didate for the expenditure of scarce criminal resources.214

213 J4 at 16,877. Meeting all seven of the conditions eliminates gravity-based penalties, with
two important exceptions: criminal violations apd violations deemed to involve “an imminent
and substantial endangerment, or serious actual haro, to human heslth or the environment.™ In
these two exceptional cases, only a2 75% reduction in penalties will be altowed for companies
fully complymg with the new policy. Meetiog “most but not all” of the seven conditions also
allows a 75% reduction in civil penalties, but with the same twa exceptions. J4 Many of the
details of the interim policy remain to be worked out in practice and in further elaboration of the
policy. Hawever, there is one disturbing disclaimer, which reads as follows:

This intertm policy statement is not final agency action, but is mtended solely as guidance.

It is not mtended, nor can it be relied upon, to create any rights enforceable by any party in

litigation with the United States. EPA officials decide to follow the guidance provided in

this interim policy or to act at variance with the guidance based on analysis of case-specific
facts and circumnstances. Application of this policy to the facts of any individual case is at
the sole discretion of EPA and is not subject to review by any court. ... EPA reserves the
right 10 change this interim policy at any time without public notice.
Id at 16,879, This sounds like the EPA will follow its new policy, unless it does not want to. If
50, then the new policy does nat provide the level of assurance that many businesses may need.

214 UJS. EPA Director of Criminal Enforcement, The Exercise of Investigative Discretion,
quoted in Restatement of Policies Relating to Environmental Auditing, supra note 203, at
38,458-59. See also Mary Adler, EPA Criminal Enforcement: Factors for Opening a Probe, Bus.
CriMES Burw, July 1994, at 6 (describing policy of EPA’s Office of Crimimal Enforcement as
focusing on fwo factors of “significant environmental harm™ and “culpable conduct™ when decid-
ing whether to open a criminal investigation).
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However, what the EPA gave in terms of policy discretion, it also took
away. “Corporate culpability may be indicated,” the guidance also
emphasized, “when a company performs an environmental compli-
ance or management audit, and then knowingly fails to promptly rem-
edy the non-compliance and correct any harm done.”215 In this
situation, an audit could supply a sufficient reason for the Office of
Criminal Enforcement to open a criminal investigation. While the
EPA encouraged companies to adopt internal audits as a shield, it
held out the possibility of using them as a sword.

Similarly, the Department of Justice had previously issued a gui-
dance for prosecutorial discretion in criminal environmental cases.?1$
Circulated in 1991, the DOJ’s guidance set forth its policy “to en-
courage self-auditing, self-policing, and voluntary disclosure of envi-
ronmental violations by the regulated community by indicating that
these activities are viewed as mitigating factors” in the exercise of its
prosecutorial discretion.?’” Yet again, however, a federal agency was
reluctant to give up too much. The DOJX’s guidance effectively en-
sured that a company’s attempt to win favorable prosecutorial discre-
tion would at the same time waive any evidentiary privilege that may
otherwise obtain.?!® In addition, the guidance stated clearly that the

215 See Nathan A. Fischbach & Paul S. Rosezweig, EPA Finally Is Giving Guidance on [is
Probes, NAT'L LJ., Aug. 22, 1994, at A21.

216 1J.S. DEP'T oF JusTice, FACTORS N DECISIONS ON CRIMINAL PROSECUTIONS FOR ENVI.
RONMENTAL VIOLATIONS IN THE CONTEXT OF SIGNTFICANT VOLUNTARY COMPLIANCE OR Dis-
cLosURE EFFORT BY THE VIOLATOR [hereinafter DOJ GUIDANCE], quoted in Restatement of
Policies Relating to Eanvironmental Auditing, supra note 203, at 38,458 Note that the  EPA's
criminal enforcement policy refess to the earlier “investigative™ stage of a criminal case. The
Justice Department is notified only once sufficient evidence of an environmentaf crime has been
gathered, and the DOJ Guidance applies to the prosecutorial discretion available at this later
stage of a case.

237 14

218 Hunt & Wilkens, supra note 205, at 397. In fact, evidentiary privileges are not generally
available for environmental audits. Various cornmentators have discussed ways by which inter-
nal environmenta) audits can supposedly be kept privileged. See, eg., id., at 375-92; James W.
Moosrman & Laurence S. Kicsch, Environmental Compliance Assessments: Why Do Them, How
10 Do Them, and How Not To Do Them, 26 Wake Forest L. Rev. 97 (1991); Mary E. Kry &
Gail L. Vanelli, Today’s Criminal Environmental Enforcement Program: Why You May Be Viu-
nerable and Why You Should Guard Against Prosecution Through an Environmental Audit, 16
Corum. J. Envry. L. 227 (1991). However, courts have usually refused to recognize a privilege
for environmental audits. See supra note 209 (listing cases holding that attomey-client and self-
evaluative privileges nat available for environmental audits); see also State ex rel Celebrezze v.
CECLOS Int’], Inc., 583 N.E2d 1118, 1120-21 (Ohio App. 1990) (denying claim of self-critical
privilege for intemnal environmegtal audits in hazardous waste context because company might
thereby “skirt obligations created by law”). But at least one recent case has recognized a “self-
critical analysis”™ privilege for environmental audits. Reichhold Chemicals, Inc. v. Textron, Inc.,
157 F.R.D. 522 (N.D. Fla. 1994). Some protection may also remain for discussions about envi-
ronmental audits, if they occur within the scope of the attorney-client privilege, but the underly-
ing “facts™ uncovered by audits are usually not privileged. RAXOFF ET AL., supra note 208,
§8.07.
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DOJ did not in any event relinquish discretion to prosecute, even in
the presence of a state-of-the-art environmental auditing system.2!?

Like EPA’s original auditing policy, these policies concerning
prosecutorial discretion put businesses in a quandary. To “do the
right thing” a business should adopt expansive environmental auditing
and management systems. But because the EPA and DOJ desired to
retain the power to get every possible document in case of a violation,
assiduous auditing sometimes made a business more viloerable to en-
forcement actions than if no policy were adopted and no potentially
damaging documents were created.

Again, the EPA’s new 1995 Voluntary Environmental Self-Polic-
ing and Self-Disclosing Interim Policy Statement attempts to remedy
the contfradiction between saying that environmental audits are en-
couraged and then using them punitively. If a business meets the key
conditions outhined under the new policy, then the EPA states that it
will refer to the DOJ for criminal prosecution only those cases that
involve “(1) a prevalent corporate management philosophy or prac-
tice that concealed or condoned environmental violations; (2) high-
level corporate officials’ or managers’ conscious involvement in or
willful blindness to the violations; or (3) serious actual harm to human
health or the environment.”220 Apparently, the EPA retains the au-
thority to decide whether any of the criteria apply, and the third one

The best argument for reform in the evidence area may be 1o recognize an emerging “self-
critical analysis™ ptivilege for environmental audits, relying on the “public policy™ argument ad-
vacated here of encouraging reflexive processes. Reichhold Chemicals v. Textron, supra, recog-
nizes this privilege. However, I would not advocate broad adoption of this reform unless a
comprehensive environmental management and auditing system similar to the one outlined be-
low in Part VI was adopted. For discussiop of the emerging self-critical analysis privilege, see
Note, Making Sense of Rules of Privilege under the Structural (I)logic of the Federal Rules of
Evidence, 105 Harv. L. Rev, 1339, 1351-54 (1992) (criticizing self-critical analysis privilege but
leaving open the possibility of an approach that might incjude environmental audits under Fed-
eral Rule of Evidence 407's protection of subsequent remedial measures); Note, The Privilege of
Self-Critical Analysis, 96 Harv. L. Rev. 1083 (1983) (providing general discussion of the privi-
lege). See also Jenmifer Arlen, Shielding Audits Will Aggravate Pollution Problems, NAT'L L.,
Oct. 3, 1994, at A23 (criticizing the privilege); Peter A. Gish, The Self-Critical Analysis Privilege
and Environmental Audit Reports, 25 Envri. L. 72, 75 (1995) (arguing that federal courts are
“unlikely to afford protection under the self-critical analysis privilege to environmental audit
seports™). The Supreme Court has not generally been receptive to the self-critical analysis privi-
lege. Cf. University of Peansylvania v. EEOC, 493 U.S. 182 (1990) (denying evidentiary privi-
lege ta peer review materials in context of sexual discrimination claim in academic tenure
review).

219 RAKOSF ET AL., supra note 208, § 8.02(2) (“Unfortunately, like the EPA Policy Statement,
the Department of Justice Guidance Document also fails to give any meaningful assurance that
the resudts of any compliance program would not be used against the company in a criminal
prosecution.”y; Hunt & Wilkens, supra note 205, at 399-400 (citing DOJ Guidance, at 14).

220 Voluntary Environmental Self-Policing and Seif-Disclosing Interim Policy Statement,
supra note 212, at 16,878. For the seven conditions required for applicability, see supra text
accompanying note 213,
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concerning “serious actual harm” seems especially open to interpreta-
tion. In addition, the new interim policy states that “EPA will not
request a voluntary environmental audit report to trigger a civil or
criminal investigation.”??! These provisions provide important incen-
tives for businesses to perform environmental audits without fearing
they will be routinely used against them.

3. Environmental Sentencing Guidelines.—Unlike broad state-
ments of policy, the new environmental sentencing guidelines for or-
ganizations propose a legally enforceable standard to encourage
adoption of environmental auditing and management practices.?2?
The “stick” used 1s a big one because sentencing guidelines refer only
to criminal convictions. Considerable controversy surrounds the ap-
propriateness and effectiveness of relying on criminal enforcement of
environmental law.222 With criminal prosecutions for environmental
infractions becoming more common, however, incentives provided
under the guidelines will very likely prove important.224

The present federal sentencing guidelines for organizations do
Rot encompass environmental violations.?>> However, new environ-

221 Voluntary Environmental Self-Policng and Self-Disclosing Interim Policy Statement,
supra note 212, at 16,878. In the criminaf context as well, the very broad qualification given ia
the interim policy statement gives reason for concern about its realiability. See supra note 213.

222 [J.S. SENTENCING COMMISSION ADVISORY PANEL, FiNaL DRAFT ENVIRONMENTAL
GumeLmNes (Nov. 1993) [hereinafter ENVIRONMENTAL SENTENCING GUIDELINES].

223 Compare, e.g., Dick Thomburgh, Criminal Enforcement of Environmentol Laws—A Na-
tional Priority, 59 GEo. WasH. L. Rev. 775, 776-80 (1991) (describing “[c]riminal enforcement
of environmental laws” as “z national priority” in “the war against environmental crime”) with
Mark A. Coben, Environmental Crime and Punishment: Legal/Economic Theory and Empirical
Evidence on Enforcemens of Federal Environmental Stanutes, 82 §. Crmm. L. & CrmMINOLOGY
1054, 1102-04 (1992) (arguing that federal sentencing guidelines in particular contribute to
“overcriminalizing” environmental law) and Judson W. Starr et al., Prosecuting Pollution, LEqaL
Tmves, May 31, 1993, at 6 (criticizing emphasis on “body count” in criminal prosecutions as
skewing purposes of environmental regulation). One lawyer at EPA succinctly stated the ration-
ale supporting increased emphasis on criminal deterrence: “Incarceration is the one cost of busi-
ness you can't pass along to the consumer.” Marianne Lavelle, Guidelines Get Tepid Receprion:
Defining Environmental Crimes, NAT'L L., Aug. 26, 1991, at 3 (quoting Joseph G. Block, an
envirommental prosecutor with the Justice Departinent). A counterargument is that increased
reliance on criminal penalties only encourages a defensive response {rom business, rather than a
more flexible approach to envirommental issues. For a discussion of how environmental law
might more effectively integrate criminal law, see Richard J. Lazarus, Assimilaring Environmen-
tal Protection into Legal Rules and the Problem with Environmental Crime, 27 Loy. L.A. L. Rev.
867 (19%94).

224 Evidence of convictions of organizations far environmental crimes is somewhat scant. But
the build-up of federal environmental prosecutors is likely to increase the numbers of prosecu-
tions of organizations as well as mdividuals. See supraz note 30 (discussing increasing criminal
cases and numbers of prosecutors for environmental crimes).

225 U.S. Seutencing Commission Guidelines Manual § 8C2.1 (1993); see also RAKOFF ET AL.,
supra note 208, at 8-4,
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mental sentencing guidelines, which as of this writing are under review
by the U.S. Sentencing Commission, will soon fill this lacuna, 26

Application of sentencing guidelines—which are binding on fed-
eral courts—is technically complicated. 227 Without giving a complete
description, it is sufficient to observe that environmental management
and auditing, which travel in the guidelines under the rubric of “envi-
ronmental compliance programs,” have significant consequences.?28
To qualify under the proposed standards, an environmental compli-
ance program must involve a commitment of resources and a “man-
agement process” that is reasonably calculated “to achieve and
maintain compliance with environmental requirements.”22¢ This fac-
tor concerning compliance programs has two effects.

First, the presence of an environmental compliance program
counts significantly as a mitigating factor. Technically, proof of a com-
pliance program reduces the sentencing “offense level” by up to eight
levels. As a practical matter, this means, for example, that a crime
with a maximum penalty of $500,000 (common for a single count of an
environmental felony) could be reduced by sixty-five percent to
$175,000.230 Multiple counts multiply the differential effect.

Second, absence of a qualifying compliance program counts as an
aggravating factor.2®! Techmically, lack of a compliance program re-
sults in a four-fevel increase in the sentencing index. Again as a prac-

226 See John C. Cofiee, Jr., Environmental Crime and Punishment, N.Y. LJ., Feb. 3, 1994, at 5.
The U.S. Sentencing Commission, after reviewing and possibly revising the final draft, must send
its final proposed version to Congress for approval. One commissioner estimated the process
could take until late 1995. Environment Draft Sentencing Guidelines For Environmental Crimes
Available, Daily Rep. Executives (BNA), Dec. 17, 1993, at A241, available in LEXIS, Nexis
Library, DREXEC File.

227 For an overview of the proposed environmental sentencing guidelines, see Coffee, supra
note 226. For general background on how the sentencing guidelines work, see RAXOFF ET AL.,
supra note 208; llene H. Nagel & Winthrop M. Swenson, The Federal Seruencing Guidelines for
Corporotions: Their Development, Theoretical Underpinnings, and Some Thoughts About Their
Future, 71 Wass. U. L.Q. 205 (1993); Dan K. Webb et al., Understanding and Avoiding Corpo-
rate and Executive Criminal Liability, 49 Bus. Law. 617 (1994). See also Symposium, Sentencing
of the Corporation, 71 B.U. L. Rev. 189 (1991).

228 ENVIRONMENTAL SENTENCING GUIDELINES, Supra note 222, § 9C1.2(a) (describing miti-
gating and aggravating effects of environmental “compliance programs™).

229 14

230 Technically, the example assumes a base sentencing offense level of 22, which gives the
judge discretion to assess a penalty of from 80% to 100% of the maximum, to a level of 14, which
gives the judge discretion to assess a penalty of 35% t0 55% of the maximum. ENVIRONMENTAL
SENTENCING GUIDELINES, supra note 222; see alto Coffee, supra note 226, at 6,

231 In this respect, the proposed enviroumental sentencing guidelines differ from the “non-
environmental” sentencing guidelines for organizations, which allow the presence of a compli-
ance program to count as mitigation, but do not penalize failure to have a compliance program.
This has been one ground of criticismn of the environmental guidelines. See, e.g., RAKOFF, suprz
note 208, at 12 (arguing that counting absence of complience program as aggravating factor is an
unjustified “substantial deviation” from non-envirommental guidelines).
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tical matter, this could mean, for example, that the “band” of the
judge’s sentencing discretion for a crime with a statutory penalty of
$500,000 would move upward from sixty to eighty percent of the maxi-
muum to eighty to one hundred percent.232 Again, multiple counts in-
crease the stakes.

Also, the offense level significantly increases under the sentenc-
ing guidelines if executives, defined as “substantial authority person-
nel,” either personally participated in a crime or “recklessly tolerated
conditions or circumstances that created or perpetuated a significant
risk that criminal behavior of the same general type [as the crime
charged] would occur or continue.”?*3 This factor, in combination
with the effect of compliance programs, will provide a strong incentive
for many companies to adopt environmental management and audit-
ing systems that satisfy the guidelines.234

The rationale informing the guidelines is well-meant: Give auto-
matic credit to companies that adopt environmental management and
auditing practices in “good faith.” But if companies adopt compliance
programs only because they want to get the benefit of “credits” if they
get caught, the motivation behind the adoption of a compliance pro-
gram may mute its effect. Companies may prove more likely to adopt
defensive programs oriented toward proving a satisfactory compliance
program to the legal system, rather than developing more honest and
open systems to review environmental performance in all its
complexity.23s

Taken together, the new environmental sentencing guidelines for
organizations and federal policies concerning environmental auditing
have reflexive aspects to the extent they provide incentives for compa-
nies to adopt internal review processes that take the environment into
account. A substantial shortcoming, however, is a tendency to en-
courage an attitude of defensive reflexion. In other words, if a busi-

232 This exampie is based on a level 18 offense being raised to level 22. ENVIRONMENTAL
SENTENCING GUIDELINES, supra note 222; see also Coffee, supra note 226, at 6.

233 ENVIRONMENTAL SENTENCING GUIDELINES, supra note 222, § 9C1.1(a) (discussing factor
of “management involvement™); see also Coffee, supra note 226, at 7.

234 The sentencing guidelines are not yet law, but as one member of the advisory committee
responsible for drafting them has noted, “one thing is certain: . . . undoubtedly after much
lobbying and material modifications—environmental sentencing guidelines applicable to organi-
zations will become mandatory.”™ John C. Coffee, Jr., Environmental Sentencing Guidelines for
Organizations: The Impacts and Issues, Bus. CRIMEs Burt, July 1994, at 1. For a critique of the
approach taken by the proposed environmental sentencing guicelines for osganizations, see Jed
S. Rakoff, The Ideology of Environmensal Sentencing Guidelines, N.Y. L.J., Sept. 8, 1993, at 3
(pointing out perceived flaws in the final draft).

235 How 10 measure environmental performance of a company is 2n jssue high on the agenda
for enlightened businesses. See, e.g., Noah Walley & Bradley Whitehead, ft’s Not Easy Being
Green, Harv. Bus. REv. May-June 1994, at 46; Thomas W. White, Measure for Measure, ENv_
Forum, July-Aug. 1994, at 16, The Challenge of Going Green, Harv. Bus. Rev. July-Aug. 1994,
at 37.
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ness adopts an internal compliance program geared primarily toward
how the legal system—especially prosecutors—will perceive the busi-
ness’s practices, a guarded and cautious review process will likely re-
sult. This prospect is in contrast to what a more fully reflexive
management and auditing system would look like: a proactive, self-
critical approach to environmental issues, rather than a defensive
focus on what the command-and-control legal system views as
Important.

D. Voluntary Government-Sponsored Programs

A final category of current law that may be considered more posi-
tively reflexive than sentencing guidelines and enforcement policies
includes some of the voluntary environmental programs established
recently by the EPA. The Pollution Prevention Act of 199023 estab-
lishes a national policy of pollution prevention and charges EPA with
establishing a number of voluntary programs aimed to promote it.2%7

The Industrial Toxics Project or the “33/50” program, for exam-
ple, invited companies to volunteer to participate in reducing emis-
sions of seventeen toxic chemicals. The nickname 33/50 derived from
the goals set: thirty-three percent reduction in emissions by 1992
{measured from baseline data from the Toxics Release Inventory in
1088) and fifty percent by 1995.238

The program has proven controversial. The EPA invited six hun-
dred large companies to participate, identifying likely candidates from
amounts of emissions reported; but less than three hundred volun-
teered, and even fewer backed their commitments with quantified
data2® The EPA then expanded the program and invited several
thousand more companies, but the response was even worse. Less
than five hundred more companies signed on, with only half of them

236 42 U.S.C. §§ 13101-09 (1994).

237 J4.; Pollution Prevention Strategy, 56 Fed. Reg. 7849 (1991). Ror an overview of the provi-
sions of the Pollution Prevention Act, see, e.g., Stephen M. Johnson, From Reaction 1o Proaction:
The 1990 Pollusion Prevention Act, 17 Corum. J. ENvTL L. 153 (1992).

238 Bert Black & David H. Hollander, Ir., forced Volunteerism: The New Regulatory Push to
Prevent Pollution, 16 Cyiem. Rec. Rer. (BNA) 1996 (Jan. 22, 1993). The 17 chemicals were
benzene, cadmium, carbon tetrachioride, ¢hloroform, chromiumg, cyanide and hydrogen cyanide,
Jead, mercury, raethylene chloride, methyl ethyl ketone, methyl isobutyl ketone, mickel, te-
1rachioroethylene, toluene, trichloroethylene, 1,1,1-trichloroethane, and xylenes. Jd. at app. 1.

239 Pamela A. D’ Angelo, Reilly’s Corporate Volunteerism Campaign Marred by Skepticism, 22
EnvTL L REP. (BNA) 2682 (Apr. 3, 1992). The 600 companies accounted for 80% of ali cherni-
cal releases reported to EPA under the Emergency Planning and Community Right-to-Know
Act (EPCRA), 42 U.S.C. §8 11001-11050 (1994). Black & Hollander, supra note 238, at 37.
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supplying quantified data.2%® As of March 1994, the BPA had invited
over 8000 companies, but only 1200 had agreed to participate.241

Environmental groups claim with some justification that a pollu-
tion reduction program with only a fifteen percent rate of participa-
tion demonstrates the weakness of volunteer programs.?#2 One public
interest group found that eighty-three percent of participating compa-
nies had already begun pollution-reduction programs before agreeing
to join the program.?4* The group concluded that the 33/50 program is
“pollution prevention in name only.”24

Other assessments have not been as negative. The EPA ex-
presses a belief that the program had produced better results than
traditional regulatory methods could have accomplished.245 The
agency remains relatively happy with the program, and the interim
goal of thirty-three percent reductions by 1992 was exceeded: A full
forty percent reduction was achieved from 1988 levels and participat-
ing companies say they are on target for fifty percent reductions by
1995.2#¢ Participating companies generally “feel good” and have
“good things to say” about the 33/50 program.?4? Some have advo-
cated expanding the volunteer approach to other areas.2+

Other voluntary programs include “Green Lights,” begun in
1991, which encourages businesses to install energy-efficient lighting.
By March 1992, according to EPA, over four hundred companies had
joined, resulting in reduction of air pollution from power plants
equivalent to removing one-and-a-half million cars from the road.z4®
“Energy Star” is another EPA program designed to encourage the de-
velopment of energy-saving computers.® As of June 1993, seventy

240 D’ Angelo, supra note 239.

241 Seema Arona & Timothy N. Carson, A Voluntary Approach to Environmental Regularion:
The 33/50 Program, ResoURcEs, Summer 1994, at 6, 7.

242 Report Says Relatively Few Companies Join Voluntery Effort 1o Cut Chemical Emissions,
23 EnvrL L. Rer. (BNA) 1507 (Oct. 2, 1992).

243 Vpluntary Pollution Prevention Program Labelled ‘Sham' By Environmental Group, 25
EnvrL L. Rep. (BNA) 280 (hune 10, 1994).

244 J4. a1 281 (quotng Ed Hopkins, Environmental Director for Citizen Action).

245 See Michael S. Baram, Multinational Corporations, Private Codes, and Technology Trans-
fer for Sustainoble Development, 24 EnvrL. L. Rer. (BNA) 33, 49 n.56 (1994)

246 Aroma & Carson, supra note 241, at 7.

247 D’Angelo, supra note 239,

248 See, e.g., Effluent Consrol Program Should Use 33/50 as Model, Industry Official Says, 23
EnvTL. L. Rer. (BNA) 2681 (Feb. 12, 1993) (discussing proposals for mcorporating voluntary
elements mto effluent guidelines). In this light, it i3 puzzling to see a recent attack on the scope
of the Toxics Release Inventory program. See John H. Cushman, Jr., Efficient Pollution Rule
under Artack, N.Y. Tives, June 28, 1995, at A16 (describing success of Toxic Release Inventory
in achieving voluntary reductions in chemical ernissions and an initiative in Congress to curb the
EPA’s expanston of the program).

249 Biack and Hollander, supra note 238, at 38.

250 Recently, aif federal agencies were required to purchase only EPA-appraved Enecgy Star
computers, mmonitors, and printers. Energy Star equipment has low-power standby features. En-
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companies accounting for sixty percent of U.S. computer sales and
eighty percent of laser printer sales had signed up.25! Most recently,
in July 1994, the EPA unveiled a new “WasteWi$e” volunteer program
to promote reduction, reuse, and recycling of waste.252 Two hundred
eighty companies are charter members, although again many of them
had substantial recycling and waste minimizing programs already in
place. 53
Taken as a whole, these voluntary programs are probably more
beneficial than the defensive compliance programs encouraged by
sentencing standards and federal enforcement policies because they
have the virtue of encouraging businesses to “do good” proactively.
The positive approach of voluntary programs also contrasts sharply
with the punitive nature of most command-and-control regulations.
Simply as a matter of basic human psychology, most people prefer to
feel positively about their work. Environmental managers are proba-
bly more effective when approaching environmenta) issues creatively
than when they are charged with a job that has been called, with some
basis in legal reality, the “designated jailee.”254
At the same time, a critical flaw of voluntary programs is that
they have been piecemeal. One company declined to join EPA’s 33/50
program in the first place, stating that
Regrettably, our experience with EPA and other regulatory agencies
with voluntary joint efforts has not always been positive or productive.
Too often, we have witnessed such programs used for special agendas,
with regulatory agencies giving little or no attention to technological
feasibilities (sic] . . . (and] where the process itself so quickly overwhelms
the substance of the program that one is no longer sure of the program’s
original goals.>>5
Ad hoc voluntary programs harbor the potential for misuse as public-
ity stunts, both by federal agencies trying to score political points and
by companies trying to appear “green” in public relations campaigas.
Another difficulty with piecemeal voluntary programs lies in a-
failure to appreciate the systemic nature of environmental problems.
Poorly subscribed voluntary programs are suspect. Without meaning-
ful incentives to impel widespread participation, purely voluntary pro-
grams will likely have no more than a marginal mmpact on basic
environmental problems. This failing traces to a basic flaw in the

ergy Efficient Computer Equipment, 59 Fed, Reg. 952 (1994) (to be codified in 41 C.E.R. pts.
201-17 & 201-20).

251 U.S. ENVIRONMENTAL PROTECTION AGENCY, supra note 184, at 136.

252 More than 280 Companies Join Effort to Reduce, Reuse, Recycle Waste, EPA Says, 25
EnvTL L. ReP. (BNA) 529 (July 22, 1994).

253 14

254 See, eg., Allen, supra note 30, at 1 (*There are so many environmental traps and potholes
that the corporate environmental manager is often called the ‘designated jailee.” 7).

255 D*Angelo, supra note 239, at 2682 (quoting letter from Phelps Dodge Corp.).
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structure of the Pollution Prevention Act. It adopts the laudable goal
of pollution prevention and encourages many volunteer programs. In
many ways like NEPA, however, the Pollution Prevention Act is
largely symbolic.256

Voluntary government-sponsored programs are in some impor-
tant ways reflexive. They encourage businesses to adopt proactive en-
vironmental practices and to develop new environmentally beneficial
technologies. But voluntary programs alone do not go far enough.
Often they are one-shot deals. They do not stand up to analysis as a
sustainable alterative to other forms of regulation because they have
little staying power. Without a solid and enduring legal structure, vol-
untary programs cannot be considered a serious alternative to the cur-
rent conventional regime of environmental [aw.

V. Tee EUROPEAN ECO-MANAGEMENT AND AUDIT SCHEME

The survey in Part IV suggests that many environmental laws im-
plicitly follow the ideal type of reflexive law outlined in Part ITI, but
they do so almost unconsciously. In other words, manifestations of
reflexive law appear almost randomly, without a theory informing
them. As a result, many of these partly reflexive laws risk failing to
have the systemic effects their proponents may intend.25? NEPA
seems blind to broader social forces outside its administrative scope.
The EPA’s and DOJ’s audifing policies, as well as the new environ-
mental sentencing guidelines for organizations, lack a full sense of
how they affect targeted businesses. They may well encourage defen-
sive compliance, rather than proactive emvironmental management.
EPA’s voluntary programs are more positive, but they are sadly piece-
meal and lack assurance of public accountability. I will not try to re-
solve all of the open questions about these illustrations; it is sufficient
for purposes here to note that with all of their flaws, the refiexive
properties of these approaches often represent improvements on con-
ventional environmental law. Instead, I turn to counsider in closer de-
tail a more comprehensive experiment in reflexive environmental law:
the European Eco-Management and Audit Scheme (EMAS).

The EMAS is the first of its kind. Previously, forward-thinking
business groups have sponsored voluntary inifiatives to encourage
businesses to adhere to self-regulatory codes of environmental man-

256 Jaohnson, supra note 237, at 170; ¢f. Jobn P. Dwyer, The Pathology of Symbolic Legislation,
17 EcoLoaY L.Q. 233, 316 (1990) (criticizing much environmenptal legislation as usually “a polit-
ical gesture” and “more symbolic than functional™).

257 This pbenomenon of “unconscious” environmental legislation is, unfortunately, common.
Joseph Sax has written: “Most regulatory laws fail because the people who write and enforce
them seem oblivious to the one matter they should most care about—the behavioral realities
that govern the institutions sought to be regulated.” Sax, The (Unhappy) Truth, supra note 200,
at 239.
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agement. A leading example is the Responsible Care program, begun
by the Canadian chemical industry in 1986, adopted by the Chemical
Manufacturers Association in the United States in 1988, and now em-
braced by most of the industry worldwide>3®¥ Another important
statement of environmental management principles is the Business
Charter for Sustainable Development, first promulgated by the Inter-
national Chamber of Commerce in 1991.2% Agenda 21, the interna-
tional compact adopted at the Earth Summit in Rio de Janeiro in
1992, specifically endorses both of these approaches.2%© A number of
other proups present variations on the same theme. They include
the Canadian National Round Table on the Environment and the
Economy, the Japanese Federation of Economic Organizations

258 See Baram, supra note 245, at 47-49 (describing Responsible Care program as one of “the
most advanced new codes of environnieutal conduct™); see also Paul Abrahams, Survey of Chem-
icals and the Environment, Fin, Tomves, June 18, 1993, § 111, at I. Ninety percent of U.S. chemical
corapanies, which are represented in the 180-member Chemical Manufacturers Association, es-
pouse the basic principles of the Responsible Care program. Stephen Barr, Role for Workers in
Plany Safery Debated, N.Y. Temes, Nov. 25, 1990, § 12NJ, at 1. In the Uzited Kingdom, the
program has been adopted by all but 3 members of the 215 membesr Chemical Industries Associ-
ation, a group representing mwost chemical manufacturers. Clive Cookson, Chemical Monitor
Accepted, Frv, Toqes, Mar, 8, 1991, § 1, at 6. Forty-nine industry groups and 168 companies
have embraced Responsible Care in Japan. Michiyo Nakamoto, Survey of Chemicals and the
Environment: Responsible Care in Japan, FiN. Tdes, June 18, 1993, § 111, at VI. Responsible
Care programs have also been adopted by the European Chemical Industry Foundation, as welt
as in chemical trade associations in Australia and New Zealand. Baram, supra note 245, at 52.

259 See Nick Carter, Charter Sezks Marriage of Markel and Environntent, INDEPENDENT, Apr.
10, 1991, at 23; John Hunt, Industry on the Warpath to Fight Greenhouse Bazntle, Fin. TiMEs, Apr.
17,1991, § I, at 12. The ICC's Business Charter has the support of more than 800 jeading com-
panies in the world and more than haif of the Fortune 500. Members include Pupeut, ICI,
Mobil, Royal Dutch/Shell, Generat Motors, Ford, Volvo, and Volkswagen. Mary Fegan, Spend-
ing Against Pollution “to Double”, INDEPENDENT, Apr. 13, 1991, at 17; Manfred Gerstenfeld,
Earth Summit Gets Down to Business Mauers, JERusaLEM TIMES, kme 15, 1992 (Features);
David Lascelles & Joha Hunt, Survey of the Earth Summit: Big Companies Are Keen to Look
Green, FIN. TiMmEs, June 2, 1992, at 7.

260 Agenda 21 encourages business and industry “{t]o adopt and report on the implementa-
tion of codes of conduct promoting best enviropmental practice, such as the International Cham-
ber of Commerce's Business Charter oa Sustainable Developraent snd the chemical industry’s
responsible care program initiative,” Agenda 21, The Role of Business, § 30.01, in THE EARTH
Summrr: THE UNITED NATIONS CONFERENCE ON ENVIRONMENT AND DEvELOPMENT (UN-
CED) 430 (Stanley P. Iohuson ed., 1993). However, Agenda 21 is not legally binding. See, e.g.,
Tullio Treves, The Protection of the Oceans in Agenda 21 and International Environmental Law,
in THE EnNVIRONMENT AFTER RIO! INTERNATIONAL Law AnND Ecownowmics 161-62 (Luig
Campiglio et al. eds., 1994) [hereinafter THE ENVIRONMENT AFTER Rio] (“Agenda 21 is not a
teeaty and consequently is not binding under internationat law.”). However, some believe that
statements in Agenda 21 may serve o confirm emerging principles of customary intemnatiopal
law. See, e.g., Alexandre Kiss, The Rio Declaration on Environment and Development, in THE
ENVIRONMENT AFTER R10, supra, 55-64 (arguing that some portions of the Rio Declaration
adopted at the Earth Summit confirm certain principles of customary international law).
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(Keidanren), and petroleum industry associations.?8! Along similar
lines, but with controversial additions of third-party participation and
a requirement of public disclosure, the nonprofit Coalition for Envi-
ronmentally Responsible Economies (CERES) offers to businesses a
flexible and increasingly influential approach known as the Valdez or
CERES Principles.$2 As of the summer of 1994, CERES had eighty-
one signatones, including well-known “environmental” companies
such as Ben & Jerry’s, Body Shop, Calvert Social Investment Fund,
Domino’s Pizza, Smith & Hawken, Tom’s of Maine, and Working As-
sets.263 In February 1993, Sun Company, the twelfth largest oif com-
pany in the United States, became the first Fortune 500 company to
adopt a negotiated version of the CERES Principles.26* General Mo-
tors followed suit in February 1994 to become the first very large coz-
poration to sign a version of the principles.?¢S Before the EMAS
regulation, however, a governmental regulation had never sought ex-
plicitly to encourage the adoption and practice of environmental man-
agement and auditing in a comprehensive and detailed manner.266

261 These and other examples are collected in NSF, A Guideline for a Voluntary Environmen-
tal Management System: Discussion Draft (version 5.0, April 1993), app. A (copy on file with
autbor).

262 For discussion of the original Valdez Principles, see Can the Valdez Principles Green Cor-
porate America?, ENvTL. F.,, Mar.-Apr. 1990, at 30. See also Daniel H. Pink, The Valdez Princi-
ples: Is What's Good for America Good for General Motors?, 8 YALE L. & PoL'y Rev. 180
(1990); J. Andy Smith, IT], The CERES Principles: A Voluntary Code for Corporate Environmen-
1al Responsibility, 18 YALE J. INT’L L. 307 (1993); Valerie A. Zondorak, A New Face in Corpo-
rate Environmental Responsibility: The Valdez Principles, 18 B.C. ENvTL. AFF. L. Rev. 457
(1991).

263 CERES Companies: Eighty-one Smong!, On PravcreLe (CERES, Boston, Mass.), Summer
1994, at 10-11 (listing companies).

264 Matthew L. Wald, Corporate Green Warrior: Sun Oil Takes Environmental Pledge, N.Y.
Times, Feb. 11, 1993, at D5. Sun published its first annual CERES environmental report for
1992 jn early 1994 and plans to release its 1993 report in Avgust 1994. J. Robert Banks, CERES
and Sun: A Value-Added Relmionship, ON Provar) e (CERES, Boston, Mass.), Summer 1994, at
5.

265 G.M. Environmental Pact, N.Y. Tomes, Feb. 4, 1994, at D2. General Motors employs
711,000 people world-wide and has more than 500 facilities. It recently issued its first CERES
environmental report. Betsy Hemming, GM Faces Up 1o Its Challenges, ON Princzpie (CE-
RES), Summer 1594, at 1, 6.

266 This is not to say the EMAS regulation js entirely without precedent. A number of Euro-
pean states have adopted proactive environmental management laws, although not with the
scope and detail of EMAS. See, e.g., Commission Proposal for 2 Council Regulation Allowing
Voluptary Participation by Companies in the Industrial Sector in a Community Eco-Audit
Scheme, COM(91)459 final at 36, at 8-10 [hereinafter Eco-Audit Proposal] (discussing related
laws in France, the Netherlands, the U.K., and Iceland). Also, it is interesting 10 note that the
EC Comsnission appeaced to find inspiration in certain regulatory practices in the United States
and Canada. The Eco-Audit Proposal mentions the EPA's auditing policy, repotting require-
ments under the Toxic Relezse Inventory required under SARA, and the chemical mdustry’s
Responsible Care program. Id. at 5-6.
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A. Description and Analysis

The overall objective of the EMAS is “to promote continuous
improvements in the environmental performance of industrial activi-
ties.”267 The regulation proposes to achieve its objective through the
institution of environmental management policies and programs, envi-
ronmental auditing systems, and public environmental disclosure
statements.?68 More precisely, the EMAS has the following basic ele-
meats: (1) voluntary participation (2) by industrial enterprises (3) in a
site-based process of environmental management. The EMAS pro-
cess begins with (4) an initial environmental review, which establishes
(5) environmental programs for registered sites and (6) environmental
management systems. The EMAS also requires (7) adoption of a
company environmental policy and (8) periodic environmental audits
of the management systems and environmental performance. Compa-
nies must report overall results of the environmental andits through
(9) disclosure of the details of environmental performance in public
statements and (10) verification of the public statements by accredited
environmental specialists who register with designated regulatory
bodies. A reward for participating companies is, finally, (11) an offi-
cial listing as a participant in the EMAS and a cormresponding right to
use an emblem indicating the extent of a company’s participation.
This subpart discusses each of these elements in turn. (See Figure 4
which provides a schematic illustration of the intricate structure of the
EMADS).

1. Voluntary Participation.—Unlike most other environmental
laws of the Buropean Union,?® participation of businesses in the
EMAS is voluntary.?’® This does not mean EU Member States may
neglect to set up the mechanisms necessary for the EMAS regulation;
compliance with EMAS by governments is mandatory.2’ Because the
EMAS is a regulation, rather than a directive, it immediately binds all
EU Member States.27? With respect to individual businesses, how-

267 Council Regulation 1836/93, art. 1(2), 1993 O.J. (L 168) 1, 2.

268 I4. The technical meanings of these different basic elements are discussed below.

269 By 1992, the Furopean Community bad adopted 445 acts of environmental legislation,
including policy programs. Martin, supra note 87, at 696. Technically, it is appropriate to refer in
general 1o the “European Community” when referring to historical events prior to November
1993 and to the “European Union” after the Treaty on European Union entered into force.
Marcel M.T.A. Brus et al., Balancing National and Evropean Competence in Environmental
Law,9 Conn. 3. INT'L L. 633, 633 n.1 (1994). I {ollow this practice, although the passage of the
EMAS on the cusp of this transition makes tbe usage somewhat prablematic. When references
to the “European Community™ may canse confusion, 1 refer instead to the “European Union.”

270 Council Regulation 1836/93, art. 1(1), 1993 0J. (L 168) 1, 2.

271 EU Member States must, for example, set up bodies that accredit the new class of envi-
ronmental verifiers created by the EMAS. Id. art. 6, at 4. See infra section V.A.10.

272 Directives and regulations are two methods of legislation in the European Union. Direc-
tives are most common in tiie environmental area. By 1992, there were almost 200 environmen-
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FIGURE 4
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ever, the EMAS shares an element of voluntarism with its market-
based cousin, the Eco-label.2”? Eligible businesses may opt in to the
EMAS if they wish. If they don’t like the idea, they can simply ignore
the regulation—at least in theory.

The voluntary nature of the scheme represents a watered down
version of the original 1990 proposal for mandatory participation.?7#
Lobbying pressure from targeted businesses?’s and division among

tal directives but oaly forty reguiations. Martm, supra note 87, at €96-97. Once passed, a
directive requires “harmonization” of the various Member States through national Jegislation
passed in accordance with the directive. Various levels of harmonization are possible, from “to-
ta) harmonization™ allowing no room for derogation to “optional” or “parstial harmenization,”
Brus et al,, supra note 269, at 658-60. Directives are “binding,” but anly “as ta the result to be
achieved.” They “leave to the national authorities the choice of form and methods.,” TrEATY
EstarLisHiNG THE EuroPEAN Economic CommuntTy (EEC TREATY] art. 189 (as amended
1993). Regulations apply directly. Like national legislation, they “have general application” and
are “binding in [theit]) entirety and directly applicable in all Member States.” 1d.; see also Rolf
Wagenbaur, Regulating the European Environment: The EC Experience, 1992 U. CHL LEGAL F.
17, 19.

Member States have occasionally failed to adopt national laws in compliance with an envi-
ronmental directive. See, e.g., JounsoN & CORCELLE, supra note 4, at 9. However, the Commis-
sion has anthority to bring an infringement action under Article 169 in cases of noncompliance.
Cases may ultirnately be brought to the European Court of Justice. EEC TREATY art. 169. Itis
unlikely in the case of the EMAS regulation that any Member State will fail to set up the neces-
sary legal infrastructure to administer it, although there may be exceptions. Seg, e.g., supra aote
87 (discussing the failure of lreland and Portugal to adopt regulations for the Eco-label).

For bothb regufations and directives, the principal saurces of legal autharity for environmen-
tal legislation in the European Union are found in Articles 100a and 130s of the EEC Treaty, as
amended by the Single European Act in 1987 and the Treaty on European Union signed at
Maastrict in 1992 and entering into force in November 1993. Article 100a is used when the
purpose of legislation is to “directly effect the establishment or functioning of the common mar-
ket,” while Article 130s is used when the purpose is environmental protection. EEC TREATY
arts. 1002, 130s (as amended 1993). See Bras et al., supra note 269, at 638-42, 644-45, 647, 652-
58; Martin, supra note 87, at 692. Choice between the two sources of authority had been compli-
cated, involving calculation of different procedural considerations and Jegal debates about
whether a particular environmental topic involved establishment of the common market or not.
Since the Treaty on European Union, however, it is likely that the Commission and Council will
rely more heavily on environmental regulations enacted under the authority of Article 130s,
given that regulations are self-executing and therefore promise greater effectiveness. Martin,
supra note 87, at 697-98 & n.71 (citing Eco-label and EMAS regulations as examples of “impor-
tant pieces of environmental legislation” that were “enacted by regulations rather than
directives™).

273 Because the Eco-label is an “award,” businesses must opt 1o apply to the competent na-
tional body administering the schere, submitting a product for consideration. Council Regula-
tion 880/92, art. 10, 1992 O.5. (L 99) 1, 4. Businesses not wishing to participate simply nced not
apply.

274 David Gardner, EC Agrees Scheme for Voluntary Ecological Audits, FIN. TiMEs, Mar. 24,
1993, at 22.

275 Commissions Eco-audit Proposal Calls for Muld-Step, Voluntary System, 15 INT'L Envri
Rep. (BNA) 32 (Jan. 25, 1992) (noting that original proposal “calling for mandatory participation
in about 60 industries” bad “aroused concem in industry circles™).
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Member States, some of which are “greener” than others,276 best ex-
plain the voluntary nature of the final version. Even though some
states may have preferred a mandatory regulation, application of the
“subsidiarity” principle?’” and the unanimity requirement then pre-
vailing for environmental legislation drove compromise to the lowest
common denominator.?’8

A business with operations or significant contacts in Europe that
defers voluntary participation in the EMAS, however, may soon find
itself rudely surprised for several reasons. First, the regulation re-
quires the European Commission to review the progress of the EMAS
pot more than five years after adoption “in light of the experience
gained during its operation” and to propose to the Council of the Eu-
ropean Union “appropriate amendments particularly concerning the
scope of the scheme.”?7® Because the original proposal contemplated
a mandatory scheme, the scheduled renewal may reinvest the EMAS
with mandatory punch in a number of possible future scenarios. If a
significant number of companies decide to participate in the EMAS,
for example, and the scheme runs relatively smoothly, then the Com-
mission and Council may conclude that no significant harm would be-
fall requiring participation. Or, if the voluntary scheme does not elicit
broad participation, and environmental problems continue unabated

276 The Netherlands and Germany were the strongest supporters of the eco-management and
audit concept. [d

277 F.R. vap der Mensbrugghe, Subsidiarity the Prime Reason for Volunuary Ecology Audirs,
Fiv. TaMes, Mar. 26, 1993, at 18 (arguing that the voluntary nature of the final version of the
EMAS regulation resulted from a heslthy respect for the principle of “subsidiarity”). The sub-
sidiarity prindple applied originally only to environmenta) matters. It was added in Article 130r
of the EEC Treaty by the Single European Act. EEC TREATY art. 130r (as amended 1987). The
Treaty on European Union strengthens the subsidiarity principle and elevates it to fundamental
constitutional status. EEC TREATY art. 3b (as amended 1993). See also GEORGE A. BERMANN
ET AL., CASES AND MATERIALS ON EUROPEAN COMMUNITY Law 46-47 (1993); Brus et al., supra
note 269, at 65(-51.

278 See, e.g., Phillipe Sands, European Community Ervironmental Low, 100 Yare LJ. 2511,
2516 (1991) (moting bow “environmental lawmaking” required “unanimous voting, resulting in
protracted negotiations and watered down provisions” even after the Single European Act went
into force). The Treaty an European Union has broadened the scope of legistation that may be
enacted by a qualified majority of the Council. Article 130s reserves a unanimity requirement
for legislation “primarily of a fiscal nature,” land use planning, water resource management, and
energy chojces. But i1 otherwise authorizes environmenta) legislation by 2 qualified majority of
the Coundil, acting through either the co-decision procedures of Article 189b or the cooperation
procedures of Articte 189c. EEC TREATY arts. 130s, 1890, 189c. Qualified majority voting by
Member States, in other words, “can now be regarded as the standard procedure for [EU] envi-
ronmental measures.” Brus et al., supra note 265, at 652

279 Council Regulation 1836/93, art. 20, 1993 O.J. (L 168) 1, 7. The first review and revision of
the EMAS is currently scheduled for 1997-1998. Juan Xiberta, The Eco-Management and Audit

Scheme, Eux. EnvrL. L. Rev,, Mar, 1994, at 85, 86:
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through other regulatory methods, then the Commission and Council
may decide to add “teeth” to the EMAS and make it mandatory,280

Second, there is a good chance that the EMAS will become
mandatory in effect, if not in law. Representatives of European banks
and insuress have said they may well require businesses to participate
in the EMAS as a condition for extending loans or providing insur-
ance, particularly when loans or insurance policies involve emviron-
mental risks.281 In addition, companies that opt in to the EMAS may
pressure their suppliers also to participate.?%2

Third, the European Parliament may make participation in the
EMAS “an indispensable condition for a company to take part in any
Community program.”?# Other EU Member States may adopt simi-
lar requirements of eligibility for government contracts.

For these reasons, participation in the EMAS may turn out to be
less “voluntary” than it appears on the face of the regulation.
Although the EMAS is currently structured as an explicitly voluntary
scheme, events may force businesses to opt in.

280 Eg., Rozsell Hunter, EU Eco-Management and Auditing Regulation, 17 INT'L ENVTL,
Rer. (BNA) 142 (Feb. 9, 1994); see also Lucas & Roberts, supra note 26 (noting European
Comymission “has made it clear that EMAS will be legislated if mdustry does not adopt it”). Bur
see RUTH HILLARY, ECO-MANAGEMENT AND AUDIT SCHEME: THe PracTICAL GUIDE 96 (1993)
(arguing that the decisiveness with which the Member States rejected the proposed mandatory
scheme suggests reform in this direction is unkikely); Xiberta, supra note 279, at 86 (poting that
European Parliament has recommended keepmg EMAS vofuntary for at Jeast 10 years).

281 Several speakers made this point at a conference I attended in 1992 Eco-Audits and
Environmental Assessments in the European Community, Brussels, Belgium, October 1992,
One commentator notes:

Late but significant arrivals in the world of environmenta! interest are banks and insurance

companies. The money men, once the last dark continent as far as environmental awareness

was concerned, have grasped that environmental factors can contribute to a company’s prof-
itability—or particularly the lack of it. Banks, for example, are increasingly wary of grant-
ing mortgages to petrof retailers because there may be insufficient security for their foans in
the case of a pollution incident. . . . Banks are also prominent in commissioning environ-
mental audits with the bottom line in mind. ... Greater interest in pollution in all its senses
is being taken belatedly by the Llayd’s insurance market after the disasters of asbestos and
pollution related claims.
Charles Clover, Business and the Environment: Go Green? OK (if it's profitable), Day TELE.
GRAPH, June 30, 1993, at 1; see alse Arnju Sanehi & Andrew Waite, Audir to Test Green Creden-
tinls, FIN. TIMES, Avg, 8, 1991, § 1, at 31 (arguing that cornpanies with “green credentials™ such as
a participant in the EMAS not only have “a macketing advantage,” but are able “to keep ahead
in the regulatory game, as enforcing agencies adopt a tougher stance on environmental issues™).

282 Already, several British companies have begun to press suppliers {or details about envi-
ronmental policies. Xiberta, supra note 279, at 86; see also Hunter, supra note 280 (*The hope is
that industrial companies will take part in this scheme voluntarily in order to avoid bemg placed
at a competitive disadvantage. Many Jarge manufactucers are planning to participate. Others
may find they have no choice, as custormers and retailers demand proof of the companies’ ‘envi-
sopmental probity.’ ).

283 EC: Parliament Approves and Strengthens the “ Environmental Audit” Regulation for Com-
panies, AGeENCY EUr., Jan. 22, 1993, available in LEXIS, Europe Library, TXTWE File.
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2. Industrial Enterprises.—Only industrial businesses may vol-
unteer for the EMAS. 2% The regulation gives a laundry list of which
businesses are included. > “Industry” means the following: petro-
lenm and natural gas, mining, metal manufacturing and processing,
chemicals, textiles, mechanical and electrical engineering,
automobiles, machinery, food and drinks, tobacco, leather, timber and
furniture, paper and printing, and rubber and plastics.28¢ In addition,
the EMAS applies to utilities,?s” as well as recycling, waste treatment,
and disposal facilities. 258

As originally proposed, the EMAS regulation omitted any refer-
ence to service businesses, nonprofit organizations, or governmental
bodies.28° Why the Commission originally limited EMAS in this way
is uncertain. Perhaps it believed industrial businesses have greater di-
rect impact on the environment than other organizations (which is de-
batable). Or perhaps the Commission thought the EMAS regulation
should apply first and foremost to industrial companies because they
are the types of businesses traditionally regulated through command-
and-control methods. The professed reason, at least, is that “the first
stage” of the EMAS experiment should focus on the industrial sector
because “environmental management systems and environmental au-
diting are already practiced” by many industrial companies.?°

In any event, the final version of the regulation adopted by the
Council is a compromise on the question of scope of coverage. By its
terms, the EMAS remains limited to industrial companies. However,
an amendment allows Member States discretion to apply EMAS pro-
visions to “sectors outside industry” including “the distributive trades
and public service,” but only “on an experimental basis.”?*1 What this

284 Council Regulation 1836/93, art. 1(1), 1993 OJ. (L 168) 1, 2 (limitmg participation to
“companies peforming industrial activities™). This focmulation does not limit application witly
respect to the legal organjzation of a business. “Companies™ are defined in a nontechnical way
to include any “organization which has overall management contro} over activities at a given
[industrial] site.” Jd. art. 2(j), at 3.

285 This is by refecence to another regulation. [d art. 2(i), at 3 (citing classification of eco-
nomic activities given in Council Regulation 3037/90, 1590 OJ. (L 293) 1).

286 Coundil Regulation 3037/90, 1990 OJ. (L 293) 1; see also HILLARY, supra note 280, app. 3,
at 106-12.

287 Council Regulation 1836/93, art. 2(i), 1993 O.J. (L 168) 1, 3 (companies in “electricity, gas,
steam and bot water production™).

288 14 (companies engaged in “recycling, treatment, destruction or disposal of solid or liquid
waste™).

289 Eco-Audit Proposal, supra note 265.

290 Council Regulation 1836/93, pmbl., 1993 O.J. (L 168) 1, 2. The fact that many industrial
companies have adopted self-regulatory codes confirms this assessment. See supra text accom-
panying notes 258-66.

291 Council Regulation 1836/93, art. 14, 1993 OJ. (L 168) 1, 6. This change followed recom-
mendations from the European Partiament to include “services and public service enterprise.”
EC: Parliament Approves and Strengthens the “Environmental Audlt” Regulation for Companies,
supra note 283,
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exclusion will mean in practice is unknown. However, one may expect
change in the direction of expanding the EMAS to include services,
nonprofit orgapizations, and government. There is no good reason
other than convenience to limit it to industrial companies.?92

3. Site-Based Process.—A key feature of the EMAS regulation
concerns its focus on individual industrial sites.29> A “site” is defined
broadly as “all land on which the industrial activities under the control
of a company at a given location are carried out.”?** The regulation
therefore does not apply to a company or business as a whole. A gen-
eral company-wide environmental management system or audit is
insufficient.

The site-based focus of the EMAS is best illustrated by the provi-
sions for an EMAS emblem designed to reward participating compa-
nies.2®5 The notations that must accompany display of the emblem
show that a company’s EMAS participation depends on the number
of industrial sites enlisted. First, a company may choose to participate
experimentally in the EMAS by designating only a single industrial
site to participate. Even if the company has one hundred sites, this
level of participation permits use of the EMAS emblem with the ap-

292 For example, why shouldn*t Jarge faw practices, accounting firms, and banks perform envi-
ronmental assessments? In most cases, the process would not be as technically difficult as that
required of industnal concerns of comparable size. But benefits, such as with regard to recycling
and tropact on policymaking, would often be significant. See, eg., David Lascelles, Pusing
Money on Efficiency: NatWest Bank Is Striving for Greater Environmental Awareness, FN.
Trves, July 28, 1993, at 14 (describing environmental audits and annual reports of National
Westminster Bank and their environmental impact); Committee on Envtl. Law, Ass’n of the Bar
of the Gity of New York, Report on Law Office Use of Recycled Paper and Proposal for Volun-
tary Participation in a “Buy Recycled” Program, Rec., Dec. 1994, at 946 (describing potential of
recycling policies of law firms). There is even more reason to exiend voluntary coverage to -
government agencies, especially those in “industrial” businesses, such as departments or agen-
ces with responsibilities of military defense or energy. As one critic concludes,

[T3he requirement that an industrial activity has to be performed to register the company

under the scheme appears to be unnecessary. Even though in eco-auditing there is more

experience m the industrial sector there is no reason for banning companies in other sectors
from taking advantage of the [EMAS) Regulation. . . . [T)f the ultimate asm of the scheme is
to improve the envirormental performance of the European-based companies, why restrict

it to the industrial sector if there are others that also have a strong impact on the

environment?

Xiderta, supra note 279, at 86,

293 Coundl Regulation 1836/93, art 3, 1993 OJ. (L 168) 1, 3 (The regulation “is open to
companies operating a site or sites where an industrial activity is performed.”).

254 14, art. 2(k), at 3. The definition goes on to say that an industrial “site™ includes “any
conmected or associated storage of raw materials, by-products, intermediate products, end prod-
ucts and waste material, and any equipment and m{rastructure involved in the activities, whether
or not fixed.” Id

295 The EMAS emblem or “graphic” is described infra section V.A.11.
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propriate notation.? A second possibility is for a company to regis-
ter multiple sites, again listing them according to the EMAS
regulation’s prescribed form.2°7 Third, a company may opt in to the
regulation with respect to all sites in a particular Member State or
multiple Member States in Europe, noting this fact accordingly.2%® Fi-
nally, an environmentally ambitious company may register all of its
industrial sites, allowing benefit of the use of the following notation:
All the sites in the [EU] where we carry out our industrial activities have
an environmental management system and their environmental perform-
ance is reported on to the public in accordance with the eco-manage-
meant and audit scheme. (Plus optional statement regarding practices in
third countries.)2%9
The last parenthetical phrase allows for a multinational company to
note compliance with EMAS requirements for non-European sites as
well 300
The site-based nature of the EMAS regulation may prove its
greatest weakness. It can be criticized on several grounds. An initial
criticism focuses on the complicated levels of participation just out-
lined. Indicating a site-based level of participation may prove an ad-
vantage in allowing well-meaning companles to experiment with
opting in to the EMAS at only one site. But the variety of different
notations leads one to question whether businesses, governments, and
the public will be able to distinguish among various levels of participa-
tion.*°! One hopes that a logo will be adopted sooner rather than
later in order to give the EMAS a recognizable symbol. If the current
graded system is retained, perhaps the notation of different levels of
participation should translate into different colors: yellow perhaps to
indicate an experimental approach of registering only one site, but

296 Councit Regulation 1836/93, annex IV, 1993 OJ. (L 168) 17. (“This site has an environ-
mental management system and its enviconmental performance is reported on to the public in
accordance with the community eco-management and audit scheme. (Registration No. . . .).");

297 Id. (“The following sites where we carry out ous industrial activities bave an environmen-
tal management system and their performance is reported on to the public m accordance with
the community eco-uanagement and audit scheme . . . .”) (as edited for apparent oversights in
text of final regulation).

298 J4. (“All sites in [rame(s) of the Member Stares(s)] where we carry out our industrial
activities have an envicormmental management system and thefr environmental performance is
reported on to the public in accordance with the community eco-maragemment and audit
scheme.™).

299 14

300 This parenthetical statement also signals the potential conflict that the EMAS regulation
may face under mternational [aw. For consideration of the international dimension of EMAS
cegulations, see infra subpart VI.C.

301 Jt is even possibie that a European company in fact having a terrible environmental record
could enfist one or two sites in the EMAS “without adopting a real environmentally conscious
policy.” Xiberta, supra note 279, at 86. This “danger” of a company promoting a “false ‘green’
image,” id., however, should be averted by the verification and public disclosure requirements
discussed below. See infra sections V.A.9 & V.A10.
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green (of course) reserved for a company with all of its operations
enlisted.

A second criticism of EMAS’s site-based focus relates to the in-
ternational character of moderm business. Not only is the EMAS site-
based, it is site-based irn Europe. Although the fourth (greenest) level
of participation permits a multinational company to claim that all of
its sites are registered in the EMAS, including “practices in third
countries,”*? the Eurocentric approach of the EMAS poses problems.
First, many management decisions are not site-based. For instance,
consideration of environmental effects at the planning stage for new
products may influence decisions about whether to produce items at
one site or another. Consequently, the site-based focus may prove
underinclusive. One also worries about possible public relations ma-
nipulation. A company might accurately claim EMAS registration for
all of its operations in Europe, but employ “dirty” industrial processes
overseas. In this sense, the Eurocentric flavor of the EMAS regula-
tion tastes somewhat Dbitter in a time when environmental problems
are increasingly global.

An argument in favor of site-based auditing is to get to the
“ground-level” in terms of where pollution actually happens. This has
advantages in assuring compliance with applicable regulations and en-
couraging analysis of each industrial site. However, the approach also
assumes an old-fashioned model of business. Many businesses today
have adopted extremely flexible sourcing arrangements that are infor-
mation-based rather than site-based. These flexible enterprises—
called “virtual corporations” by some who believe they represent the
new wave of management—do not fit well in the EMAS.203 Their
industrial sites are other companies. Information-based companies
might easily comply with the EMAS for the companies’ own sites, and
yet do substantial environmental damage. The EMAS regulation
would have done better to focus on environmental policies and man-
agement practices at the level of the firm, rather than focusing myopi-
cally on industrial sites.

4. Initial Environmental Review.—When an industrial company
decides to participate in the EMAS, its first step is to conduct a broad-
ranging initial environmental review.*¢ The “environmental review”
is defined as “an initial comprehensive analysis of the environmental

302 Seg supra text accompanying note 299.

303 See, e.g., WiLLIaM H. Davibow, THE VIRTUAL CORPORATION: STRUCTURING AND REVI-
TALIZING THE CORPORATION FOR THE 21ST CeNTURY (1992); see¢ alvo RoBERT B. REICH, THE
WoRK OF NATIONS: PREPARING OURSELVES FOR 21sT CENTURY CaApPITALISM 87-97 (1991)
(describing “new web of enterprises” focused on speed and flexibility of operations).

304 Council Regulation 1836/93, art. 3(a), 1993 OJ. (L 168) 1, 3.
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issues, impact and performance related to the activities at a site.”205
An initial review is conducted only once for each site and once at the
company level 306 Thereafter, periodic environmental audits and the
cyclical feedback mechapism of envirommental management systems
supersede the start-up review. (See Figure 4). Because the initial en-
vironmental review forms the basis for later systemic processes of en-
vironmental management and audits, it must recommend (1) “an
environmental prograrume for the site” and (2) “an environmental
managemnent system applicable to all activities at the site.”307

5. Environmental Programs.—A participating company must
develop an environmental program for each site. The environmental
program describes “the company’s specific objectives and activities to
ensure greater protection of the environment at a given site.”308
Measures to be taken to achieve the company’s environmental objec-
tives are set forth in the company’s environmental policy.3%®® Each
site’s environmenta) program must designate “responsibility for objec-
tives at each function and level of the company” and state how those
objectives will be achieved.?0 Specialized programs are required for
“new developments” and “new or modified products, services, or
processes.”*11  Environmental management programs must also in-
clude appropriate deadlines for achieving environmental objectives.?12
Each site’s environmental program must aim to achieve “continuous
improvement of environmental performance.”*32 This requirement
raises difficult issues concerning how a company can measure environ-
mental performance over time.4

6. Environmental Management Systemn.—The environmental
management system for each particular site includes “the organiza-

305 1d art 2(b), at 2.

306 Jd. art. 3(b), annex I.C, at 3, 10.

307 1d. art. 3(c), at 3.

308 fd art. 2(c), at 2.

309 Description of the company environmental policy is discussed infra section V.AL7. In a
sense, it is logically prior to the formulation of the environmental programs and management
systems, because these operational compopents of EMAS must accord with the company’s gov-
erning policy. See Xiberta, supra note 279, at 86 (describing adoption of environmental policy
staternent as “first thing that 2 company willing to participate in the scheme has to do™). 1 have
organized the presentation in a different order to show clearly the operaticnal components
within the site-based EMAS.

310 Coundl Regulation 1836/93, annex LA.5, 1993 O.1. (L 168) 1, 8.

311 y4,

312 14

313 Id art 3(c), at 3.

314 At a recent conference of business leaders, the question of measuring environmental per-
formance was one of the most important and puzzling issues raised. Environmental Leadership
Forum, The Whartou School, University of Pennsylvania (June 1994); see also supra note 235
(discussing importance of measuring environmental performance).
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tional structure, responsibjlities, practices, procedures, processes and
resources for determining and implementing the [company’s] environ-
mental policy.”315 The environmental management system therefore
connects the detailed environmental programs drawn up for particular
sttes and the overall company policy that provides direction. (See Fig-
ure 4).316

The EMAS regulation stipulates that the environmental manage-
ment system must comply with detailed requirements set forth in an
Annex to the regulation.?'? These requirements include the following:

o Periodical review “at the highest appropriate management level.”

o Designation of “key personnel” responsible for environmental
performance.

¢ Education and training of “personnel, at all levels.”

¢ Documenting and monitoring activities and results.

e Seting up procedures for “investigation and corrective action” in
cases of “non-compliance.”

» Establishing “internal and external” communication procedures con-
cerning environmental practices.

= Establishing “operating procedures” designed to maintain “opera-
tional control.”

e Keeping a register of “legislative, regulatory and other policy
requirements.”

s Keeping a register of “environmental effects” deemed “significant” at
each participating site.

Although this is a very tall order, a number of large companies
already have many of these kinds of procedures in place. Fitting them
to the EMAS mold will probably pose no great difficulty. But for
smaller businesses, the weight of these requirements may prove over-
whelming. For this reason, the EMAS specifically encourages Mem-
ber States to provide technical assistance to “small and medium-sized
enterprises” and promises EU-level support.?*¥ Even with some level
of governmental financial help, however, small and medium-sized
businesses will likely find themselves disadvantaged if and when the
EMAS becomes widely subscribed.319

315 Council Regulation 1836/93, art. 2(&), 1993 OJ. (L 168) 2.

316 The environmental policy requirement is discussed in the next section.

317 Council Regulation 1836/93, art. 3(c), 1993 O.J. (L 168) 1, 3.

318 J4 art 13, at 6.

319 In 2 diferent context, Professor Christopher Stone has noted that énvironmental regula-
tion in general may well have the effect of putting small businesses at a disadvantage, but

Suppose it does tum out that there are significant scale economies: jf large firms are safer
{or, at any rate, more law abiding) than smaller fisns, we may just have to aceept the de-
cline of the small firm as one of the “cosis® of achieving a cleaner, safer envirogment.

Christopher D. Stone, Beyond the Transactional Audit, 12 CaArpozo L. Rev. 1337, 1338 (1991).
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In addition to the potential amount of bureaucratic red tape the
EMAS could generate,3? a primary legal problem with this part of the
regulation concerns what environmental effects are deemed “signifi-
cant” enough to report and monitor at each site. As one commentator
asks, does “significant” environmental effect mean, for instance, that
the amount of carbon dioxide emitted by a site or a company should
be considered in terms of its global impact?32! How exactly does a
company determine what environmental effects are “significant™?
There is no clear answer. One possibility is for a company to perform
an environmental risk assessment,32 for which the technology is gen-
erally available.??*> But even with the best science, judgment calls
have to be made about how small a probability or effect will be judged

insignificant.

7. Company Environmenzal Policy.—At the initial stage of the
environmental review, a company must adopt an environmental policy
to govern its “overall aims and principles of action with respect to the
environment.”24 The company must periodically review and alter the
policy in light of the performance of the company’s environmental
management system and programs.3?®> The “highest management
leve]” must adopt the environmental policy, and it must be in writ-
ing.32%6 The policy must include a statement in favor of “compliance
with all relevant regulatory requirements regarding the emviron-
ment.”327 It must also include “commitments aimed at the reasonable

320 This concern has been noted by European lawyers who are cautious about advising clients
to participate in EMAS, See, eg., EU: Corporate Lawyers Urge Caution on Enviro Audu
Scheme, Greenwire, Mar. 18, 1994, available in LEXIS, Nexis Library, GRNWRE File (noting
the companies should be wary that EMAS may “smack of costly red tape”).

321 Hrirary, suprz note 280, at 29, A similar issue regarding the same question of “signifi-
cant environmental effect™ has posed difficulty in the U.S. in NEPA cases. See supra note 187
and accompanying text

322 This approach is recommended in HILLARY, supre note 280, at 28-32 & bl 3.6. Hillary
recognizes that this approach will jnclude “objective and subjective elements.” Id. at 32, A
second option offered by Hillary is to determine significance according to an equation—*“signifi-
cance = legislation + standards + stakeholders’ views + scientific evidence + regulator’s demands
+ public attitudes.” Jd. at 30. Buit this formula appears too vague to provide helpful guidance.

323 For a summary of the emerging science of risk assessment, see CARNEGIE COMMISSION ON
SCENCE, TECHNOLOGY, AND GOVERNMENT, RISK AND THE ENVIROMMENT: IMPROVING REGU-
LATORY DECISION MaXING 76-78 (June 1993). See also BREYER, supra note 11, at 3-29. For a
critique of risk assessment methodology, see Denald T. Hornstein, Reclaiming Environmental
Law: A Normative Critique of Comparative Risk Analysis, 92 CoLum. L. REv. 562 (1992). Accu-
rate risk assessment depends also on the underfying sciences of epidemiology and toxicology.
See Mary L. Lyndon, Information Economics and Chemical Toxicity: Designing Laws to Produce
and Use Dara, 87 Micn. L. Rev. 1795, 1796-97, 1801-09 (1987).

324 Councit Regulation 1836/93, arts. 2(a), 3(a), 3(g), 1993 OJ. (L 168) 1, 2-3.

325 4.

326 14 anuex I, at 8.

327 I4. art 3(a), at 3.
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NORTHWESTERN UNIVERSITY LAW REVIEW

continuous improvement of environmental performance, with a view
to reducing environmental impacts to levels not exceeding those cor-
responding to economically viable application of best available
technology.”328 -

A debate emerged in the negotiation of the EMAS regulation
concerning the italicized “best available technology” language. The
original proposal would have held participating companies to a more
exacting standard: assessment of environmental performance accord-
ing to applicable legal standards and “best available pollution abate-
ment technologies.”®?® The German government strongly backed this
formulation, but the Council softened the language in the final ver-
sion, which requires only “economically viable” technology, deferring
to objecting states led by Great Britain.33® The more lenient resuit
may have the virtue of encouraging more companies to opt in to the
EMAS, but “economically viable” is subject to considerable interpre-
tation. Who is to judge what technologies are economically viable, the
participating companies themselves or their reviewing, independent
“verifiers”?7331

The EMAS regulation also goes further, providing a statement of
eleven basic principles of “good management practices” upon which a
company must base its environmental policy.?3? The principles are as
follows:

1. A sense of responsibility for the environment amongst employees at
all levels shall be fostered.

2. The environmental impact of all new activities, products and
processes shall be assessed in advance.

3. The impact of current activities on the local environment shall be as-
sessed and monitored, 2nd any significant impact of these activities on
the environment in general shall be examined.

4, Measures necessary to prevent or eliminate pollution, and where this
is not feasible, to reduce poliutant emissions and waste generation to the
minimum and to conserve resources shall be taken, taking account of
possible clean technologies,

5. Measures necessary to prevent accidental emissions of materials or
energy shall be taken. )

6. Monitoring procedures shall be established and applied, to check
compliance with the environmental policy and, where these procedures

328 14 (emphasis added).

329 Ecro-Audit Proposal, supra note 266, anoex §, at 40 (emphasis added).

330 Gardner, supra note 274, at 22. This debate parallels similar disagreements about “best
available technology” standasds in the United States. See, eg., 2 WiLLiaM H. RODGERs, Ir.,
ENVIRONMENTAL Law 411-21, 423-24, 431-34 (1977) (describing standards under the Clean
Water Act).

331 The role of the new class of independent environmental verifiers is discussed infra section
V.A.1D, See also fig 4.

332 Council Regulation 1836/93, annex 1.D, 1993 OJ. (L 168) 1, 11.
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require measurement and testing, to establish and update records of the

results.

7. Procedures and action to be pursued in the event of detection of non-

compliance with its environmental policy, objectives or targets shall be

established and updated.

8. Cooperation with the public authorities shall be ensured to establish

and update contingency procedures to minimize the impact of any acci-

dental discharges to the environment that nevertheless occus.

9. Information necessary to understand the environmental impact of the

company’s activities shall be provided to the public, and an open dia-

logue with the public should be pursued.

10. Appropriate advice shall be provided to customers on the relevant

environmental aspects of the handiing, use and disposal of products

made by the company.

11. Provisions [sic—Precautions?] shall be taken to ensure that contrac-

tors working at the site on the company’s behalf apply environmental

standards equivalent to the company’s own.333

Once again, these principles are ambitious. They are also some-

times vague and even contradictory. For example, good management
practice no. 5, seems radically overdrawn, committing a company to
taking any “necessary” measures to prevent any accident from ever
occurring. It also conflicts with good management practice no. 8,
which requires contingency plans with public authorities in case an
accident happens “nevertheless.” In addition, good management
practice no. 2’s idea that all of a company’s new activities, products,
and processes must be “assessed in advance” for various environmen-
tal effects is overly ambitious and probably impossible. Nevertheless,
assuming that verifiers and regulators will allow a company the elbow
room needed to interpret these general policy prescriptions in terms
of the concrete realities of a particular business, the formulation and
periodic reevaluation of an environmental policy is a wise idea.3*4

8 Internal Environmental Audits. —Once a company has
adopted an environmental policy, an environmental program for each
registered site, and an environmental management system, the EMAS
next provides for periodic internal environmental auditing. Auditing
must examine both the specific sites registered and the environmental
management system.335 The regulation allows “either auditors be-
longing to the company or external persons or organizations acting on

333 4

334 Most large corporations have already adopted environmental policies of one sort or an-
other, although it is uncertain how far down into the management structure some of these poli-
cies travel in actual practice.

335 An “environmental audit™ is defined as “a management too! comprising & systematic, doc-
umented, periodic and objective evaluation of the performance of the organization, management
system and processes designed to protect the environment with the aim of: (i) facilitating man-
agement contro} of practices which may have impact on the environment; [and] (ii) assessing
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NORTHWESTERN UNIVERSITY LAW REVIEW

its behalf” to conduct internal audits.33¢ In either case, the auditor-
employees or the external auditors must be technically qualified. 327
Internal auditors must also be “sufficiently independent of the activi-
ties they audit to make an objective and impartial judgment.”338 For
example, an auditor-employee could not be in charge of the site au-
dited if the position involved a conflict between economic perform-
ance-based pay and professional auditing standards. A participating
company, if it is large enough, may therefore consider setting up a
separate auditing group within corporate headquartess, perhaps bas-
ing employee salaries on environmental performance. Smaller firms
may have to employ outside auditors to assure objectivity.

Auditing must comport with international standards and proce-
dures.?¥® The on-site auditing process includes interviews with per-
sonnel, inspection of the site, and review of written records and other
data. 3% The company must state in writing the specific objectives for
each audit. Because both environmental management systems and
compliance with environmental regulations must be evaluated,>! the
EMAS regulation ercompasses both “management audits” and “com-
pliance audits” as they are known in the United States.342

Each audit must cover a comprehensive number of issues.>4* The
internal auditors must produce a written report with “full, formal sub-
mission of the findings and conclusions of the audit,” including a state-
ment of “need for corrective action, where appropriate.”3# They
must communicate the findings and conclusions to “top company
management,” and an “audit follow-up” must assure any “appropriate
corrective action.”34>

compliance with company environmental policies.” Councif Regulation 1836/93, art. 2(f), 1993
OJ. (L 168) 1, 2-3.

336 Id. art. 4(i), at 4.

337 Id. arv 4(1), annex I1, at 4, 12. Aunditors must have “sufficient training and proficiency in
the specific skills of auditing” and “appropriate knowledge of the sectors and fields audited,”
incdluding relevant “knowledge and experience off] the relevant environmental management,
technical, environmental (scientific?) and regulatory issues.” Id annex JI.C, at 12,

338 /4. annex 11.C, at 12. Management must also make sure “appropsjate resources are allo-
cated” to pay for the audit. Id annex Ii.D, at 12.

339 14 annex I, at 12

340 Id. ammex ILE, at 12.

ML qd

342 See supra note 205 and accompanying text.

343 ‘The following issues must be addressed: (1) comprehensive environmental impact assess-
ment, {2) enecgy use, (3) management of raw materials, (4) waste reduction and recycling, (5)
noise pollution, (6) selection of production processes, (7) product planning and design, (8) envi-
ronmental performance of supplier and contract partness, (9) accident prevention, (10) accident
contingency plamning, (11) education and tratning of employees, and (12) external informpation
policies. Council Regulation 1836/93, art. 4(1), annex [.C, 1993 O.J. (L 168) 1, 10.

344 1d4. annex ILF, 1993 O.J. (L 168) 1, 13.

345 /4. annex. 11.G, at 4, 13.
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With respect to frequency of audits, the EMAS provides that
each site must be audited, or each “audit cycle” completed, at least
every three years.346 Within the one to three year range, top manage-
ment determines auditing frequency. The original proposal suggested
a rule-of-thumb according to estimates of severity: one year for sites
with “high environmental impact,” two years for those with “moder-
ate impact,” and three years for “low impact” sites.3¥7 Given the
vagueness in this sort of formulation, however, the final version says
simply that auditing frequency should depend on an assessment of the
following four elements: nature, scale, and complexity of the activi-
ties; nature and scale of interaction with the environment; importance
and urgency of the problems detected; and history of environmental
problems.34® In addition, the regulation adds flexibility in determining
frequency of auditing by giving a special committee authority to estab-
lish guidelines for this part of the regulation.?4?

In summary, the nature of the auditing contemplated under the -

EMAS is exhaustive. Many industrial businesses already conduct
rather extensive auditing, although it is not certain how many will
wish to adhere to the structure and procedures of the EMAS.350 If the
auditing provisions are interpreted flexibly and with an appreciation
of differences among types of industries and companies, the EMAS
stands a good chance of success. There is nothing in the regulation to
indicate this kind of flexibility will not develop. After all, each com-
pany, not the government, chooses its own internal auditors.

9. Public Environmental Statements.—In addition to internal
environmental audits, the EMAS requires preparation and public dis-
semination of “environmental statements.”35} Environmental state-
ments must accurately summarize the findings and conclusions of the
more detailed internal audits, and a statement for each site must be
“designed for the public and wriften in a concise, non-technical
form.”352 The statement must include the following: a general de-
scription; an assessment of “all the significant environmental issues of
relevance;” a summary of figures on emissions, waste generation, con-
sumption of resources, and “other significant environmental aspects;”
“other factors regarding environmental performance;” a description
of the environmental policy, management system, and programs; the

346 |4 an. 4(2), annex ILH, at 4, 13.

347 Eco-Audit Proposal, supra note 266, annex I, at 45.

348 Council Regulation 1836/93, art. 4(2), annex ILK, 1993 O.I. (L 168) 1, 4, 13.

349 14 aris. 4(2), 19, at 4, 7.

350 For various company reports on their experience with environmental auditing, see, e.g.,
Unrtep NATIONS ENVIRONMENT PROGRAM/INDUSTRY AND ENVIRONMENT OFFICE, ENVIRON-
MENTAL AUDITING, Techmnical Repont Series No. 2 (1990).

351 Councit Regulation 1836/93, art. 5, 1993 O.J. (L 168) 1, 4.

352 Id. art. 5(2), at 4.
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date when the next environmental statement will be submitted; and
the name of the “environmental verifier.”353

Preparation of the public environmental statement begins the
most controversial stage of the EMAS. The many steps in the EMAS
discussed until this point have been internally directed within a com-
pany. Only with the requirement of an environmental statement does
the public orientation of the regulation appear. Public disclosure of
environmental information is the heart of the EMAS.

10. Verification —Only after the environmental statement has
been written in a first draft, after the internal environmental policy,
management system, and programs have been set up, and after the
mternal environmental audit has been performed does the govern-
ment play an active role. Because one of the central goals of EMAS is
“provision of information to the public” concerning environmental ac-
tivities of companies,®* the regulation tries to assure that the informa-
tion communicated js correct and not, for example, just fodder for
public relations campaigns. The EMAS expects to enbhance the
“transparency” and “credibility” of the information communicated
in public environmental statemenis through the process of
verification.355

At this stage, the EMAS regulation creates a new professional
occupation: “accredited environmental verifiers.”3%¢ Part accountant,
part environmental scientist, and part lawyer/regulator,>’ the envi-
ronmental verifier has the job of checking to make sure a company is
in “compliance” with all of the elements of the EMAS regulation.358
In addition, the verifier must validate the “reliability of the data and
information in the environmental statement” and determine “whether
the statement adequately covers all the significant environmental is-

353 14 art. 5(3), at 4.

354 14 pmbl., at 1.

355 Id pmbl., at 1-2.

356 4. arts. 6, 7, at 4-5. Ruth Hillary makes the point that the verifiers, as opposed to audi-
tors, are established by EMAS as a “pew profession.” HILLARY, supra note 280, at v. Cf. Sym-
posium, Private Accreditation in the Regulatory State, 57 Law & ConNremp. Pross. 1 (1994)
(discussing this regulatory strategy primarily in the context of health care).

357 The regulation provides that an accredited verifier should be “competent in relation to the
functions” within the scope of the specific task ang should be trained in “environmenta) auditing
methodologies,” “management information and process,” “environmenta) issues,” “relevant leg-
islation and standards” including the provisian of the EMAS, and “relevant technical knowledge
of the activity subject to verification.” Council Regulation 1836/93, annex II1.A 1993 OJ. (L
168) 1, 14. These requirements for expertise are extensive. They are afso general to the point of
vagueness. For example, what does it mean to be competent with respect to “environmental
issues*?

358 J4 anmex TILB, at 15. Again, the major elements include the environmental policy and
program, the environmenta) management system, the initial environmental review or environ-
mental audit, and the environmental statement. Jd.
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sues of relevance.”® The verifier is charged to “investigate in a
sound professional manner the technical validity of the environmental
review or audit or other procedures carried out by the company,”360
although the extent of this duty to investigate the integrity of underly-
ing materials is uncertain. In the United States, with experience of a
body of law finding accountants and other third-party accreditors lia-
ble for failing to perform their duties adequately, the question arises
whether this new professional class of verifiers may also find them-
selves subject to lawsuits for negligence.361

The governmental role is to “accredit” the verifiers. The licens-
ing of verifiers is designed to add credibility to the EMAS. The pub-
lic, perhaps duly distrustful of companies’ public relations gimmicks
and the hiring of corporate mouthpieces paid to say only good things,
requires assurance that the disclosed information in public statements
is truthful and accurate.

Invoking the subsidiarity principle, the EMAS regulation de-
volves responsibility to the EU Member States to “establish a system
for the accreditation of independent environmental verifiers” and to
supervise them.362 Each Member State must either designate a “corm-
petent body” for the task or “use existing accreditation institu-
tions.”®3 In order to avoid jurisdictional conflict, any verifier
accredited by a Member State’s competent body may verify activities
in any other Member State.>$* The Official Journal of the EU will
publish a composite list of accredited verifiers.365 There is now a great
rush of people and companies seeking to be included on this list.

A business may select any verifier from the accredited list to per-
form the verification. This freedom should create a market for verifi-

359 14

360 y4.

361 See Peter H. Schuck, Torr Liability 1o Those Injured By Negligent Accreditation Decisions,
57 Law & ConTEMP. PrROBS. 185 (1994). For a critical account of the development of account-
ants' liability 1o third-parties for negligence, see Jobn A. Siliciano, Negligent Accounting and the
Limits of Instrumenral Tort Reform, 86 Micr. L. Rev. 1929 (1988). See afso Willis W. Hagen II,
Accountants’ Common Law Negligence Liability to Third Parties, 1988 CoruM. Bus. L. Rev.
181; Gary Lawson & Tamara Mattison, A Tale of Two Professions: The Third-Party Liability of
Accountants and Agorneys for Negligent Misrepresentation, 52 Orao St. L.J. 1309 (1991); Travis
M. Dodd, Note, Accounting Malpractice and Contributory Negligence: Justifying Disparate Treat-
ment Based Upon the Auditor’s Unique Role, 80 Geo. LJ. 509 (1992).

362 Council Regulation 1836/93, art. 6(1), 1993 O.J. (L 168) 1, 4. On subsidiarity, see supra
note 277.

363 Council Regulation 1863/93, art. 6(1), 1993 OJ. (L 168) 1, 4. The 21-month grace period
given for the EMAS to go into effect was due in part to a need to give time for Member States to
set up the verification accrediting system. /4. art. 6(2), at 5 (verification systems must be fully
operational in 21 months); id. art. 18(1), at 6 (competent bodies responsible for EMAS must be
designated within 12 months of entry jnto force of EMAS).

364 1d art. 6(7), at S.
365 14
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ers to some extent similar to the market for accountants to perform
financial audits. The verifier must remain “independent and impar-
tial” and “free of any commercial, financial or other pressures,”366
This last phrase is somewhat vague, but probably means that the veri-
fier must remain unencumbered with financial conflicts of interest
concerning relations with chents.
The verifier’s review results in one of three possible outcomes.
First, if the verifier determines that;
(a) the environmental policy and management system comport
with EMAS requirements,
(b) the environmental program “addresses all the significant
issues,”
(c) the initial environmental review or the audit is “technically
satisfactory,” and
(d) the environmental statement “proves accurate, sufficiently
detailed and in compliance” with EMAS requirements,
then the statement is verified and published.3%’ Second, if require-
ments (a), (b), and (c) above are met, but the verifier finds that the
environmental statement must be revised in some respect, then the
company’s management discusses the recommended changes with the
verifier, and the statement is verified when the appropriate changes in
the statement are made.38 Third, if a problem turns up in any of the
substantive requirements (a), (b), or (c), then the verifier recommends
changes to the environmental policy, management program, or audit-
ing procedures. The verifier may not validate the statement until the
company corrects its shortcomings and revises its public statement.>6?
Finally, the verified environmental statement is disclosed to the
public. The implicit model for the EMAS is the annual report of a
publicly traded company to its shareholders.?’® The regulation is
vague, however, about exactly how public disclosure will take place.
Presumably, the environmental statement will simply be available to

366 Id. annex 1ILA, at 14

367 4. annex IILB, at 16.

368 14

369 Jd.

370 Even in cases where audits are found to be needed every two or three years, rather than
annually, see supra text accompanying notes 346-49, the EMAS provides that a “simplified envi-
ronmental statement shall be prepared annually in intervening years.” Council Regulation 1836/
93, art. 5(5), 1993 O.J. (L 168) 4. There are two exceptions. One is in the case of small or
medium-sized companies when a verifier determines that given the nature and scale of the enter-
prise no enviconmental statemnent is needed until the next zudit cycle. The second is when
“there have been few significant changes since the last environmental statement™ Id. art. 5(6),
at 4.
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any interested party, including shareholders, employees, governments,
and others.37

Public disclosure of the environmental statement forms the legal
linchpin of the EMAS. At the same time, it is important to note that
the EMAS protects the confidentiality of underlying information and
data informing the environmental statement. Both auditors and veri-
fiers have strict duties to maintain the confidentiality of the informa-
tion provided by the company in the EMAS process.>? Indeed, much
of the complexity of the EMAS system can be explained as an intri-
cate attempt to merge confidential and open internal environmental
management procedures with a more limited, but accurate, public dis-
closure of a company’s environmental performance.

11. Listing and Graphic.—For a company that succeeds in run-
ning the gauntlet of the EMAS regulation and produces a verified en-
vironmental statement, there are two small rewards. ¥irst, the
company’s qualifying sites are officially registered and listed in the Of
ficial Journal 3”® Second, a company may use an EMAS “graphic” to
proclaim its participation.?”* The original EMAS proposal provided
for a logo. However, unlike the elegant Eco-label, which is a bright
green-and-blue or black-and-white flower with an “E” for Europe/En-
vironment surrounded by a circle of twelve stars,37s the proposed Eco-
audit logo, depicting a half-fiower and half-gear, was quite ugly. The
final regulation dropped the idea of a logo and adopted instead a sim-
ple circle of stars with “EC Eco Management and Audit Scheme” in-
scribed within it. (See Figure 5). The final design is still a far cry from
the Eco-label, but the Council seems to recognize this deficiency,
specifying that introduction of a real logo is likely when the EMAS
regulation is reviewed.37¢

The graphic may not be used for advertising products or on pack-
aging 377 But even if an attractive EMAS logo is introduced in the

371 In this light, the entitfement of citizens of the Eusopean Union to “freedom of access ta
information on the environment” is noteworthy. Council Directive 90/313 on the Freedom of
Access 10 Information on the Environment, 3990 OJ. (L 158).

372 Coundil Regulation 1836/93, art. 4(7), 1993 OJ. (L 168) 1, 4 (“External anditors and ac-
credited environmeatal vedifiers shall not divulge, without authorization from the company man-
agemnent, any imformation or data obtained in the course of their auditing or verification
activities.”).

373 Jd. art. 9, at S,

374 Id. an. 10(1), at 5. Details of the notations required when using the EMAS graphic are
described supra text accompanying notes 295-301.

375 The Eco-label regulation specifies that the logo shail be printed in two colors (i) Pantone
347 green and Pantone 279 blue, (ii) black on white, or {jif) white on black. Council Regulation
880/92, annex 11, 1992 OJ. (L99) 1, 7. See fig. 1.

376 Counci) Regulation 1836/93, art. 20, 1953 OJ. (L 168) 1, 7.

377 Id. art. 10(3), at 5. The rationale is that use of the EMAS graphic for advertising purposes
would conflict with the Eco-label regulation.
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FIGURE 5
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Sources: Commission Proposal for a Council Regulation Allowing Voluntary Participation by
Companies in the Tndustrial Sector im a Community Eco-Audit Scheme, COM(91)459 final, an-
nex 111, at 49; Coundl Regulation 1836/93, annex 1V, 1993 OJ. (L 168) 1, 17.
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future,78 it would provide only a small incentive for participation. In-
stead, the success of the EMAS will more likely turn on other market
and social forces: pressure from within the corporate governance pro-
cess; political and economic pressure from suppliers, distributors,
banks, and insurance companies; and perhaps moral pressure on top
managers of large enterprises.3’® Its success will turn also on whether
the EMAS is administered fairly, flexibly, and professionally.

B. The Eco-Management and Audit Scheme as Reflexive
Environmental Law

What kind of environmental law is the EMAS regulation? On
one hand, it seems as richly detailed as many technically complex
command-and-control environmental statutes. On the other hand,
with its graphic of participation and its appeal to economic common
sense, the EMAS seems arguably market-based. But the EMAS is
neither fish nor fowl, neither command-and-control nor market-based.
It is something new. It is one of the first of a new species of reflexive
environmental law.

The EMAS regulation does not fit comfortably into the major
traditional categories of environmental law. Like its cousin, the Eco-
label, the EMAS forthrightly attempts to use markets as well as
morals to encourage environmentally responsible management. But
though the EMAS relies in part on markets for its success, the primary
operative mechanism in the EMAS is not market-based.3® Instead,
the crux of the EMAS is a legal strategy of disclosure. The EMAS
employs disclosure to make transparent to the public that participat-
ing businesses have in fact adopted effective environmental attitudes
and to reward the companies that do so. Conversely, businesses not
participating in the program will signal to the public (and other busi-
nesses) a lack of environmental commitment. In this way, the
EMAS’s disclosure-based system generates adverse publicity to shove
“backsliders” onto the trail, as well as to encourage those companies
who expend the resources needed for environmental responsibility.381

Given that disclosure is the operative legal component of the
EMAS, the regulation may be usefully compared to the federal securi-

378 Id art. 20, at 7 (stating that when the EMAS regulation comes up for mandatory review
sometime before July 1998 “the possible introduction of a togo™ will be considered).

379 The role of moral persuasion should not be underestimated. See, e.g., Rose, supra note ¢4,
at 1024 (“We need to think about persuasion and rhetoric in dealing with environmenta)
matters.”).

380 Tn this respect, I disagree with Ruth Hillary’s description of the EMAS as “a market-based
tool™ like the Eco-label HrILLARY, supra note 280, at 5. Compare the provisions of the EMAS
detailed supra in subpart V.A. with the market-based approaches described supra in subparts
I.B & IV.A.

381 See supra text accompanying note 3.
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ties laws in the United States, which have a “recurrent theme” of “dis-
closure, again disclosure, and still more disclosure.”38 Securities
regulation is market-based in the sense that its primary goal is to as-
sure the reliability of the capital markets. But the basic legal strategy
used is a requirement of disclosure of information. Penalties are as-
sessed when this information proves false or otherwise fraudulent.
More and better information makes for more efficient markets. Both
securities regulation and the EMAS are better described as “disclo-
sure-based” or “information-based,” rather than “market-based.”
Through public disclosure of information, the EMAS seeks to en-
courage companies to become not only financially, but environmen-
tally responsible.

Unlike command-and-control statutes, the EMAS focuses on de-
cision processes. Rather than adding to the pile of substantive envi-
ronmental laws (although the EMAS is itself complicated), the EMAS
is a procedural environmental law. It focuses on procedures that busi-
nesses use to make environmentally responsible decisions. The em-
phasis on process rather than substantive detail is a hallmark of
reflexive law.38

The EMAS sets forth an intricate framework for the interpally
reflective processes of business. It aims to change self-referential pat-
terns of businesses to include environmental issues systematically.
The EMAS procedures are designed to encourage businesses to adopt
a critical approach to their operations and management. The EMAS
is reflexive because the system is designed to be recursive and self-
referential. It is, to personify companies somewhat, “self-
reflective.”38

As a reflexive environmental law, the EMAS recognizes the lim-
ited place of the legal system in society and adopts a reform strategy
to encourage reflective processes in the economic system. The EMAS
is not just another attempt to extend the environmental law “empire”
to yet another environmental problem. Admitting that other com-
mand-and-control and market-based methods of more direct legal
regulation must have a continuing place, the reflexive strategy of the
EMAS opens up the possibility that better business processes may
produce more effective and rational results. Although the EMAS be-
gins with the strategy of disclosure, its aim is to achieve a deeper
change—to encourage businesses to take environmental issues more
seriously, as a supplement and an enbancement to the motivations of
financial gain.

382 [ outs Loss, FUNDAMENTALS OF SECURITIES REGULATION 7 (1988).

383 See supra Part 111

384 The theory does not depend, however, on any particular view of “corporate personality.”
Because corporations are, in whatever construct, composed of people, it is people who are re-
flecting, albeit for business purposes. Cf. Mary DoucLas, How InsTrruTions THINK (1986).
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The reflexive EMAS aims at fundamental structural change in
the everyday life of business institutions. It aims at nothing less, in the
end, than the fransformation of business culture. Businesses mmust
take this important step because the traditional methods of regulation
are not sufficient to deal with the environmental problems of the
twenty-first century. These problems are beyond the capacity of law
alone to address satisfactorily.

VI. A ProprPOSAL FOR A REFLEXIVE ENVIRONMENTAL
MANAGEMENT AND AUDITING SYSTEM IN THE
UNITED STATES

As discussed in Part IV above, environmental law in the United
States already has refiexive aspects. The traditional command-and-
control model of an ever-expanding umiverse of substantive law,
" although still dominant, shows signs of transition. Competing market-
based approaches reveal reflexive aspects. The practical realities of
environmental enforcement policies, especially with respect to en-
couraging environmental self-auditing, have a reflexive character,
even in the “shadow” of a mass of substantive environmental law.385
Nothing on the level of Europe’s EMAS, however, has yet been seri-
ously considered in the United States.

Before proceeding to consider whether an “American EMAS”
should be adopted, it is worth considering why this kind of proposal
has not already been made. Comparing the environmental regulatory
regimes of the United States and the European Union is a study in
contrasts. The United States has the most highly detailed command-
and-control] system of environmental law in the world, and the EPA,
at the center of the system, is probably the most knowledgeable and
powerful agency of its kind. So effective and large is the Amerncan
environmental law ancien regime that some have argued it poses a
serious threat to American international economic competitiveness.386
In contrast, the European Union’s environmental law establishment is
newer and weaker. For purposes of this Article, 1 treat Europe as a
unified political entity.3¥” However, the EU system, based on treaties
among Member States that establish European governing institutions,
remains structurally weaker than the federal government of the
United States. Command-and-control regulation at the EU-level in
Europe is therefore a much more uncertain proposition than in the

385 Cf. Robert H. Mnookin & Lewis Kommhauser, Bargaining in the Shadow of the Law: The
Case of Divorce, 88 YALE 1., 950 (1979).

386 Seg, 2.g., Richard B, Stewart, Environmental Law and Intemationat Competitiveness, 102
YaLE LJ. 2039 (1993).

387 There are good reasons for doing so. J.HH. Weiler, The Transformarion of Europe, 100
Yavre L. 2403, 2481 (1991) {describing “manifestations, both explicit and implicit, suggesting an
unprecedented and triumphal resurgence and ascendancy of the unity vision of Europe”).
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United States. Whereas Congress can pass a law and simply hand it
off to the EPA for relatively effective enforcement, there is always a
chance in Burope that a Member State will ignore 2 new EU directive
or regulation.3 Even the recent creation of a European Environ-
mental Agency (EEA) will do little to change this underlying struc-
tural reality.3®® The EEA will not come close to competing with EPA,
except in similarity of acronym. The EEA is designed as “a coordina-
tion and dissemination center for environmental information” rather
than as an enforcement authority.3%0

A first explanation of why the EMAS originated in Europe is
therefore the relative weakness of the EU’s legal regime. The EU’s
weakness may suggest corresponding weakness in the enforceability
of the EMAS itself. But the relative weakness of the EU’s legal insti-
tutions may also have spawned a compensatory creativity of lawmak-
ing that translates to other contexts, including even the much stronger
environmental legal regime in the United States. The relative weak-
ness of the European Union may have put its policymakers in a better
position to appreciate, perhaps serendipitously, the systemic flaws of
substantive regulatory approaches.

This last point relates to a second important difference between
Furopean and American experiences in environmental law. It is fair
to say the United States invented modern environmental law. The
Congress wrote the book-—indeed many, many books—on command-
and-control. As a result of this first-mover advantage, the United
States is ahead of Europe with respect to many legal command-and-
control technologies. At the same time, the United States may have
inherited the legacy of a first-mover disadvantage in the form of its
massive substantive {aw.3? The mountain of environmental law im-

288 Gpp e.g., JormsoN & CORCELLE, supra note 4, a1 9 (acknowledging “certain weaknesses™
in EU eavironmental law, including the fact that some “adopted directives are not applied by
Member States, as is shown by several cases™); see also Martin, supra note 87, at 695-717 (dis-
cussing limited powers of enfarcement and lack of uniformity in EU-level environmental regula-
tion). Technically, the )egal institutions of the “European Communijty” adopt directives and
regulations, which are then followed and enforced by Member States of the “European Union.”
This is one area, howeves, where I refer in the text to the “Euvropean Union™ rather than to
“Europesn Community” to avoid possible confusion. See supra note 269. For an overview of
the role of directives and regulations ju EU-leve] environmental law, see supra note 272

389 See Council Regulation 1210/90 on the Establishment of the Eutopean Environmental
Agency and the European Environment Information Network, 1990 OJ. (L 120) 1.

390 Dieirich Gomy, The European Environment Agency and the Freedom of Environmental
Information Directive: Potensial Cornerstones of EC Environmental Law, 14 B.C. INT'L & Cowme.
L. Rev. 279, 279 (1991). It is possible, however, that greater enforcement power could be given
to the EEA i the future, within the limits of the subsidiarity principle. Martin, supro note 87, at
702-03. On subsidiarity, see aiso supra note 277.

391 See, e.g., Stewart, supra note 386, at 2087-89 (describing command-and-control approaches
in the United States and noting that environmental regulation in other mdustrialized nations is
“penerally far more flexible, more cooperative, and less legalistic™).
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poses great inertia. It also attracts its own peculiar brand of worship-
pers: all manner of environmental bureaucrats, lawyers, and
consultants.>? In contrast, the European Union finds itself in a
“lighter” position. As a relatively new state-like transnational entity
regulating environmental issues,3?? the EU has freedom from the re-
strictions of a great mass of substantive environmental law. Although
the body of EU environmental law is building up quickly,3%4 the new-
ness of the EU’s experience in this area allows for greater flexibility.
In addition, the EU has the historical advantage of being able to learn
from experience by critically examining environmental regulation in
the United States, as well as other countries. In this connection, one
of the most interesting historical facts about the European develop-
ment of the EMAS is how strongly it drew on early American discus-
sions about requiring the disclosure of compliance audits to the
EPA 395

Finally, legal theory may play a role. The reflexive legal theory
that informs the EMAS system has a European origin3% In the
United States, legal theorists seem often transfixed with formal or
substantive Jegal approaches, revealing a lack of sociological sensibil-
ity. The traditiopally privileged place of law in American society?9?
encourages some American legal academics to adopt an imperial view
of their subject.3® In contrast, some European legal theorists have
developed a more realistic view of the limits of modern law.

Differences between the legal regimes of the European Union
and the United States, then, help to explain the origin of the EMAS in
Europe. Historically, environmentalism and the lessons of environ-
mental law often travelled from the United States to Europe. Perhaps

392 See supra text accompanying notes 36-44 (discussing phenomena of capture and cent-
seeking).

393 See Weiler, supra note 387, at 2478-83 (describing the European Commumity as some-
where berween a umitary state-like entity and a community of nation-states linked by principles
of ordinary international law); see also Michael S. Feeley & Peter M. Gilhuly, Green- Law-Mak-
ing: A Primer on the European Community’s Environmental Legislative Process, 24 VaNbD. J.
TRANSNAT'L L. 653 (1991) (describing EU faw as “a peculiar mix of international and domestic
Jaw™) (quoting Conor Quigley, EC Law: Litigation and the Environment, in Tue EUROPEAN
Economic ComvuntTy: ProbUCTs LiABILITY RULES AND ENVIRONMENTAL PoLiCY 288 (Pat-
rick E. Theiffry & G. Marc Whitehead eds., 1990)). But see Sands, supra note 278, at 2512
(acguing that especially in the context of environmental law the EU is only “a regional manifes-
tation of mternationsal law”).

394 More than 400 legislative and administrative texts relating to various environmental issues
have been adopted in the EU. See supra note 269.

395 Eco-Audit Proposal, supra note 266, at 5-7.

396 See supra Part UL

397 See, e.g., ALExTS DE TOQUEVILLE, DEMOCRACY IN AMERICA 263-70 (J.P. Mayer ed. &
George Lawrence trans., Anchor Books 1969) (1966) (desceibing American lawyers as “a some-
what privileged intellectual class™ prone to “the tastes and habits of an acistocracy™).

398 See supra notes 138-41 and accompanying text.
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in the case of EMAS, however, the progressive impulse will flow in
the opposite direction.

A.  An Outline of an American Environmental Management and
Auditing System

Having examined the European EMAS regulation in critical de-
tail and keeping in mind differences between the environmental law
regimes in Europe and the United States, this subpart outlines a pro-
posal for an American version: an Environmental Management and
Auditing System (American EMAS).2%® Two central considerations
inform the proposal. First, the examination of the European EMAS
in Part V reveals an overly detailed and complex structure. An effort
is made to streamline the proposed American EMAS. Second, I con-
sider how the prize asset of United States environmental law, the
EPA, can best interface with the proposed reform. (A schematic dia-
gram of the proposal is given in Figure 6).

1. A Voluntary “Environmental Leadership Program.”—The
European EMAS is voluntary, but it was first proposed to be
mandatory.#°® A voluntary, legally structured approach has much to
recommend it. The downside risk is that a voluntary EMAS, if not
well-conceived, well-constructed, and well-administered, could remain
a dead letter, with nobody signing up or with only a few companies
joining in a piecemeal fashion similar to some EPA-sponsored volun-
tary programs of dubious systemic efficacy.*0t However, given the
proactive approach to environmental management an EMAS hopes to
inspire, there are advantages to a voluntary scheme. As in Europe,
where it looks like a significant nurnber of companies will opt in to the
EMAS,#02 political and economic pressures in the United States could
also persuade a critical mass of companies to join.

399 Referring to an Environmental Management and Auditing System seems an improvement
on Eco-Management and Audit Scheme. See supra note 23.

400 See supra note 274 and accompanying text. .

401 See supra subpart IV.D.

402 A representative of the Europesn Chemical Industry Coumcil has said that he anticipated
that all of the Council’s members would establish systems to conform with EMAS requirements.
Mike Ward, Survey of Chemicals and the Environmenr, Fiv. Trves, June 30, 1994, at II. Volvo
anrovnced that its car factory in Ghent, Belgium will register in the EMAS and comply with jis
provisions. EU News in the Continental Press, Reuter European Community Report, Jan. 18,
1995, gvailable in LEXIS, News Library, Current File. The Environmental Minister m the
Netherlands announced an expectation that 10,000 Dutch companies would enroll. The Nether-
lands: Environmentwal Licensing, Enforcement will Be Linked 1o Firm’s Manggemenr System,
Int'l Enve Daily (BNA) Nov. 18, 1994, available in LEXIS, News Library, Current File. Japa-
nese companjes with operations in Europe, such as Sony, have also indicated an intention o
register and comply with EMAS. Xeiji Urakami, Japanese Firms Nurturing Green Auditing Sys-
tems, Japan Economic Newswire, Dec. 16, 1994, available in LEXIS, News Library, Current File.
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FiGuUre 6

A PROPOSAL FOR. AN AMERICAN ENVIRONMENTAL
MANAGEMENT AND AUDITING SYSTEM

Federal EMAS
Statute
: Ind dent
S . .epen e:ml
(ations | BPA nvironme
Regu Avditors
Annual Environmental Public
Report =" Disclosure
Intemal Eavironmental “Green Business”
Management and Decal
Auditing System
Tailored to Specific
Business and Type of
Indostry
Cormpany-Based
Process

!

Voluntary Decision of
For-Profit Business to
Participate

An existing vehicle that could easily be adapted to an American
EMAS proposal is the EPA’s experimental Environmental Leadership
Program.?®> EPA originally conceived this program as yet another
voluntary program to encourage enviropmentally responsible man-
agement, such as the 33/50 or Green Lights programs. But recently,
EPA has awarded a small number of proposals for “pilot projects”

403 58 Fed. Reg. 4802 (1993).
404 These kinds of programs are discussed supra subpart 1V.D.
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which “will help EPA design a full-scale leadership program.”40s The
law reform proposed here suggests that a “full-scale” program should
remain voluntary, but it should widen its scope to include EMAS ele-
ments. Companies seeking recognition for “environmental leader-
ship” should sign up for an American version of the EMAS .46 At the
same time, to encourage wide subscription, an American EMAS pro-
gram should provide significant incentives to encourage companies to
join. %7

Arguably, given the gravity and intransigence of environmental
problems, EMAS procedures and disclosure requirements should be
made mandatory, at least for large-sized companies. The EMAS strat-
egy is so new and untested, bowever, that making it mandatory seems
premature. Perhaps if experience with an EMAS regulation proves
successful, a broadened mandatory disclosure system could eventually
replace certain aspects of the current command-and-control regime.
But at the moment this remains only a dream of a possible future.

405 59 Fed. Reg. 32,062 (1994), In April 1995, the EPA awarded twelve “pilot projects” under
the Environmental Leadership Program to several utilities, six private companies, and two fed-
eral facilities. The participants are Ocean State Power, Duke Power, AZ Public Service, the Salt
River Project in Phoenix, Ciba Geigy, Gilette Co., Motorola, Simpson Tacomna Kraft Co., WMX
Technologies, John Roberts Co., McClellan Air Force Base, and Puget Sound Naval Shipyard.
Regulation: EPA Picks 12 for Pilot “Leadership” Program, Greenwire, Apr. 10, 1993, available
in LEXIS, Nexig Library, GRNWRE File. The pilot phase is scheduled to last twelve months,
and the program is designed to test seven principles: “advancing the design of sophisticated
environmental management systems; incorporating multimedia compliance assurance into facil-
ity management; third-party verification of performance and self-certification for reporting re-
quirements; public measures of accountability; community involvement in setting goals and
reviewing results; and mentosing programs to help small businesses find cost-effective ways to
comply with the law.” Corporate Envirorumental Excellence Proposal Offer Alternative to Regu-
latory Rollback, Bus. & THE ENv'r, Apr, 1995 [heremafter Corporate Environmental Excel-
lence). These principles fit very well with the reflexive structure of the American EMAS
proposed here.

As this Article went to press, the EPA announced another policy irnitiative called Regu-
latorty Reinvention (XL). Fifty pilo1 projects are contemplated, as many s six to begin in the
summer of 1995. The projecis will be in three areas: “industry-wide projects (XL for Sectors);
facility-based prajects (XL for Facilities); and government agency projects (XL for Govers-
ment).” A fourth “community-based XL program” will be added at a later date. Regulatory
Reinvention (XL) Pilot Projects, 60 Fed. Reg. 27,282, 27,282-83 (1995). Given that the object of
this initiative is to “devejop and demonstrate more flexible environmental management strate-
gies” and to reinvent regulation to accord with them, id. at 27,285, there is an obvious potential
parallel with the Amedcan EMAS proposed here.

406 In the long rum, it may prove difficult to describe the program as “environmental leader-
ship,” since ideally one would Like to see most companies opting in to the system.

407 Proposed incentives are discussed infra section VI.A.7. The “pilot projects” of the Envi-
ronmental Leadership Program provide incentives of public recognition and 2 limited grace pe-
riod to correct violations that may be revealed through participation in the program. Corporate
Environmenial Excellence, supra note 405. However, more significant and tangible incentives
will likely be required to make a “full-scale” voluntary Environmental Leadership Program suc-
cessful. These may develop through the new Regulatory Reinvention (XL) projects. See supra
note 405.
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2. All Types of For-Profit Enterprises.—The limitation of the
European EMAS to industrial companies might make sense if the
scheme were mandatory. In that case, the considerable experience of
large industrial companies with environmental auditing and manage-
ment may justify a distinction that excludes, for example, businesses in
the service industries. But in a voluntary scheme, there is no reason to
exclude any for-profit business.40#

Extension of an American EMAS to non-profit enterprises and
governmental organizations, however, is problematic. These kinds of
organizations have incentive structures and internal normative con-
flicts different from those of business. The EMAS is designed to pro-
vide internal reflexive processes to encourage concern for the
environment as a counterweight to a unidimensional focus on profit.
It therefore should not be extended blithely to non-profit organiza-
tions or government. I do not mean to say that EMAS-like reflexive
structures should not be devised for other organizations.*®? Govern-
ment, in particular, has caused some of the worst environmental disas-
ters known.*1® Developing viable reflexive environmental law for
government and non-profit organizations, however, would differ sig-
nificantly from EMAS structures designed for companies and there-
fore lies outside of the scope of this Article.411

3. Company-Based Process.—A European-style site-based
EMAS is impractical in a complex global economy that changes

408 Seg supra section V.A2.

409 For example, the National Environmental Policy Act of 1969 seems due for a substantial
overhaul. NEPA’s reflexive aspects are discussed supra subpart [V.A. Cf. Philip Michael Fer-
ester, Revitalizing the Natonal Environmerual Policy Act: Subsiantive Law Adaprarions from
NEPA’s Progeny, 16 Harv. ENvTL. L. REV. 207, 255-69 (1992) (suggesting reform of NEPA on
the basis of experience with state-law “Little NEPAs”). The EPA’s Environmental Leadership
Program is commendable for including two military bases among the participants. In addition,
the new Regulatary Reinvention programs contemplate pilot projects for government agencies.
See supra note 405.

410 To give just two examples, consider (1) the disaster of the Rocky Flats nuclear weapons
facility owned by the U.S. Departmment of Energy in Colorado and (2) the legacy of terrible
environmenta! problems teft in Eastern Europe by former Communist regmes. For Rocky
FPlats, see, ¢.£., In re Grand Jury Proceedings (Rocky Flats Grand Jury), 813 F. Supp. 1451, 1468
(D. Colo. 1992) (sentencing memoranda in criminal environmental case provided “scathing,
well-documented critiques of the Department of Energy” in its supervision of nuclear weapons
facility and concluded Department was “hostile to environmental regulation” and “a poor stew-
ard of the nation’s environment”) (quoting sentencing memoranda). For poliution in Eastern
Europe, see, eg., MUurray FesHBaCH & ALFRED FRIENDLY, JR., EcocapE ™ TR USSR:
HearTH anp NATURE UNDER SIEGE (1992); Marlise Simons, Upheaval in the East: Rising Iron
Curtain Exposes Haunting Veil of Pollured Air, N.Y. Trves, Apr. 8,1990, § 1, at 1.

411 However, to make one general point regarding possible application of reflexive law to
government and non-profit organizations: Political rather than economic expediency poses the
more significant environmental danger.
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quickly.“?? Environmental management policies should be adopted by
a pamapatmg company as a whole. Difficuities may arise in identify-
ing what a “company” means for this purpose. Following the principle
of “control” in complicated corporate structures, however, and em-
phasizing disclosure of details of a company’s policies and opcrations
should suffice in most cases.13

A company-based EMAS has the advantage of eliminating the
confusing multileveled hierarchy of participation allowed under the
European scheme.*¢ A company instead should either opt in or opt
out as a whole. An EMAS is complex enough if it includes thousands
of companies. To think of an EMAS enlisting thousands and possibly
millions of industrial sites begins to remind one of some of the worst
command-and-control statutes.

This is ot to say a company-based system should overlook rele-
vant information concerning industrial sites. Anditing and monitoring
should still apply to all of a company’s operations. But an American
EMAS should focus principally on the company itself and rely on
company-based coordination of management and auditing systems to
monitor and oversee particular sites.

A company-based EMAS also has the advantage of encouraging
application of the same environmental standards throughout an or-
ganization. An EMAS should encourage uniform environmental poli-
cies, especially in the case of multinational corporations. Differential
enviropmental standards in multinational management is currently a
significant problem.*!5 Policymakers must keep in mind Limits to ex-
traterritorial regulation. Companies cannot be forced under national

412 See supra section V.A3.

413 The European EMAS's definition of a “company” seems sufficient for this purpose.
“Companies” are defined in a nontechnical way to include any “organization which has overall
management control over activities at a given {mdustralj site.” Council Regulation 1836/93, art
1(1), 1993 OJ. (L 168) art. 2(j), at 3. A clarification in the U.S. context to include any form of
“business association” may be advisable.

414 See supra 1ext accompanying notes 295-301 (describing site-based notations).

415 Some large corporations have committed ta uniform environmenta) mapagement stan-
dards in worldwide operations. See, ¢.g., Edith Brown Weiss, Environmenzally Sustainable Com-
petitiveness: A Comment, 102 Yare LJ. 2123, 2135 (1993) (“Multinational companies are
increastngly adopting the same environmental standards for their plants, regardiess of the coun-
try in which they operate.”). However, an empirical study of 98 mujtinational companies found
that “none of the companies interviewed in this sesearch bas in place, for all aspecis of environ-
ment, health, and safety, policies designed to meet the most stringent requirements in any of
their countries of operation.” Ann Rappaport & Margaret Flaherty, Mwltinational Corporations
and the Environmera: Context and Chollenges, 14 INT'L ENvrL. Rer. (BNA) 261, 263 {1991).
Another study of 200 multinational companies found that most of them believed it would be
“inappropriate for codes to require that uniform practices and technologies be used on a global
scale.” Baram, supra note 245, at 55 (citing Ronald E. Berenbeim, Corporate Ethics Practices 9
(The Counference Bd. Report No. 986) (1992)). On the difficulty with the European EMAS in
this regard. see supra notes 302-03 and accompanying text.
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laws to adopt uniform global policies.*’é¢ But a site-based regulation
slants in the opposite direction—encouraging cleaner behavior at
“our” sites (in Europe or the United States) while winking at the ex-
port of dirtier operations abroad.

4. Company- and Industry-Specific Systems.—The Buropean
EMAS is overly detailed when it comes to specifications of environ-
mental reviews, programs, management systems, and audits.*1? An
American EMAS should require companies to draft an environmental
policy statement, as many large industrial companies have done al-
ready. An American EMAS should also require a serious and
thoughtful assessment of what kind of auditing and management sys-
tem a particular company in a particular industry should establish.
The considerable detail of the European EMAS does not leave
enough room for variance with respect to widely different industries
and businesses. An American EMAS should provide more flexibility,
while demanding in return more exacting disclosure of the details of
the management and auditing system a company ultimately adopts.

An American EMAS should delegate the formulation of appro-
priate regulations for specific industries to the regulatory experts:
namely, the EPA. Although perils of administrative capture and
strained legitimacy arise for this strategy,*'# requirements for pub-
lished regulations and provision for judicial challenge in case of EPA
denials of registration lessen these dangers. Also, an American
EMAS statute or EPA regulations promulgated under it may adopt
aspects of the European EMAS as a general template, but then add
details and variances for specific industries and lines of business.
Without trying to fill in details here, the general idea is to retain the
shape and basic principles of the European EMAS, but to allow regu-
latory flexibility so as to achieve maximuwm participation by a wide
spectrum of businesses.

I do not presume to look at specific industries and give examples
of how the technical and business realities of different industries
would lead to different environmental management and auditing stan-
dards. The BPA should address these issues in concert with compa-
nies who are leaders in developing environmental management and
auditing techniques for their particular kinds of business. One policy
approach that nicely fits with the idea of developing speciahized
EMAS standards for different industrial sectors is the EPA’s new
“Common Sense Initiative,” which sets up teams to examine environ-
mental regulation of six industries: iron/steel, electronics/computers,

416 For further discussion of the international dimension, see infra subpart VI.C.

417 See supra Part V.

418 See supra text accompanying notes 36-38 and 131-33 (discussing problems of administra-
tive capture and legitimacy).
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metal plating/finishing, automobiles, printing, and oil refining.41® An
American EMAS could build on the Common Sense Initiative to as-
sess the state of the art of environmental management and auditing.
The EPA could adopt appropriate regulations for each sector in part-
nership with businesses that would be affected by following an ap-
proach of “negotiated rulemaking.”420 The wheel need not be
reinvented for each type of business. But the overly detailed rules of
the European EMAS are too insensitive to differences among busi-
nesses. A mid-level regulatory approach is warranted. The EPA, with
input from businesses and other interested groups, is in the best posi-
tion to develop governing regulations, with appropriate provisions for
judicial oversight of an American EMAS process.

5. Environmental Auditors/Verifiers.—The European EMAS
model of two classes of environmental audits—one by internal audi-
tors and one by external verifiers*?!—is inefficient. Two groups of en-
vironmental auditors looking at the same data seems calculated only
to make more work for auditors than they would have already under a
new EMAS regulation. An American EMAS should collapse the dis-
tinction, and yet continue to insist on objective auditing and “verifica-
tion” of disclosures made in public environmental statements. With
respect to a large company’s internal auditors, strict procedures
should be set up to assure mmpartiality. The analogy to accountants
auditing financial statements is a good one. An American EMAS
needs independent environmental auditors for public credibility.

The idea that environmental auditors/verifiers must register with
the government is also controversial.*2 An American EMAS should
instead allow the development of self-regulation of environmental au-
ditors. The EPA should preside over the development of self-regula-
tory bodies of environmental consultants and auditors, assuring that
adequate standards of accreditation are adopted, followed, and en-
forced. Accreditation should lead ordinarily to presumptions against

419 Recognizing that “[t)oo often our environmental activities have been compartmentalized,
faw by law, pollutant by poliutant,” Secretary Carol Browner announced that the Common
Sense Initiative will review regulatiops in the various industry sectors, attempt to streamline
them, and report how regulations can better encourage pollution prevention and new technolog-
ical solutions to environmental problems. EPA Unveils Plan To Consolidate Rules for Certain
Industries, WALL ST. J., July 21, 1994, at Alé; see also Browner, supra note 2.

420 See Negotiated Rulemaking Act of 1990, 5 U.S.C. 8§ 561-70 (1994); se¢ also Philip J. Bar-
ter, Negotiating Regulations: A Cure for Malaise, 72 Geo. LJ. (1982). The approach of négoti-
ated rulemaking in parmership with business follows recent experience in Europe. For a critical
assessment, see, e.g., Maacten A, Hajer, “Verinneriijking”: The Limits to a Positive Management
Approach, in ENVIRONMENTAL Law AND EcOLOGICAL RESPONSIBILITY, supra note 13, at 167-
84 (discussing Dutch experience).

421 See supra sections V.A8 & V.A10.

422 See supra text accompanying notes 356-66 (describing “accrediting” of environmental ver-
ifiers by governments).

1322




89:1227 (1995) Reflexive Environmental Law

the legal liability of environmental auditors, except in cases of gross
negligence, recklessness, or fraud.

6. Annual Environmental Reporis.—Public disclosure is the
backbone of the EMAS idea.4?® Environmental management and au-
diting lack public credibility without reporting that is objectively veri-
fied and disclosed. Environmental reports should be made available
to the public, along with annual financial reports in the case of pub-
licly held corporations, and filed with the EPA.

Companies may resist this kind of “paradigm transition” in envi-
ronmental regulation.#?4 But if reflexive processes can impel creative
and effective environmental management practices, and if disclosure
of information about environmental management and performance
can increase public trust that environmental business practices are
more than public relations gimmickry, the pain of the transition may
be worth the effort.

In addition to increasing public trust, annual environmental re-
ports would increase the general level of information available con-
cerning important environmental issues. Environmental reports
would provide an integrated and centrally available source of informa-
tion about environmental management and performance. Also, new
ideas and approaches to environmental problems would circulate
more easily in an established system of communication. Although
more information is not always good,#25 there is an increasing need in
the environmental area for collection and presentation of organized
information and deliberative opinions about major issues. Public en-
vironmental reports would help to meet this social need.

Finally, to assure both reliable mformation and public trust in an
American EMAS, penalties should be developed for false or mislead-
ing statements in environmental reports. For a voluntary programi,
penalties should be light (and certainly not criminal), but they should
be included to prevent misuse of the process. One obvious and easy’
penality is removal of a company from the EMAS program. A broad
“good faith” exception should be formulated, with the expectation
that companies adopting serious efforts to comply would not face de-
tailed scrutiny. But some level of oversight is required. The EPA
should retain jurisdiction to police the accuracy of environmental re-
ports. A more intrusive approach would allow private rights of en-

423 See supra subpar V.9.

424 Cf Zygmunt I.B. Plater, From the Beginning, a Fundamental Shift of Paradigms: A Theory
and Short History of Environmental Law, 27 Loy. L.A. L. Rev. 981 {1994) (describing paradigm
shift from “systemic-accounting approach™ to “pluralist paradigm” stressing citizen suits in envi-
ronmental law).

425 Cf Michael A. Fitts, Can Ignorance Be Bliss?: Imperfect Information os a Positive Influ-
ence in Polidcal Institutions, 88 Micr. L. Rev. 917 (1990). The advent of the information super-
highway, for example, brings with it the daoger of an information glut.
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forcement by citizens and public interest groups for cases of misuse of
the American EMAS system: private actions for what might be called
environmental fraud.®?6 However, this enforcement mechanism is
probably impractical for a voluntary program. Why would any com-
pany want to subject itself to harassment by environmental groups by
agreeing to enter the EMAS process in the first place? The EPA may
nevertheless enlist environmentalists in helping to identify companies
that may misuse the EMAS process.

7. Incentives to Participate.—Without sufficient reason for busi-
nesses to sign up for a program that would expose them to public scru-
tiny and incur significant costs of developing environmental
management and auditing processes, any voluntary EMAS system will
fail. Therefore, a number of incentives should be built in to an Ameri-
can EMAS to encourage participation.

First, a voluntary American EMAS should protect the confident-
ality of underlying auditing reports and self-critical review of environ-
mental performance. The reflexive processes of environmental
management and auditing must be open and genuinely self-critical. A
defensive reflexion obsessed with the prevention of incriminating au-
diting documents will not achieve the desired kind of reform.*?? Par-
ticularfy in view of the tendency toward litigiousness in American
society, legal protection of internal management and auditing
processes is necessary.

A new federal evidentiary privilege of self-critical analysis for in-
ternal environmental management and auditing procedures would
provide the needed protection and encourage participation. How-
ever, a self-critical analysis privilege should extend only to companies
that sign up for the EMAS 428 Previous proposals have been made for
a self-critical analysis privilege for compliance programs to be estab-
lished in accordance with the federal sentencing guidelines.#?® In ad-
dition, at least four states now recognize an evidentiary privilege for
environmental audits under state statutes.*3? These ]Jaws do nothing,

426 The parallel is private rights of action in securities regulation. Cf. Virginia Bankshares,
Inc. v. Sandberg, 501 U.S. 1083 (1991); J.I. Case v. Barak, 377 U.S. 426 (1962).

427 Cf. supra text accompanying note 235 (discussing sk of defensive compliance programs
in response to environmental sentencing guidelines).

428 See supra notes 209-10, 218 and accompanying text for description of current Jaw and
secondary sources concerning application of self-analysis privilege to environmentzal audits.

429 Sge, e.g., RAKOFP ET AL, supra note 208, at 8-33 & n.4 (discussing proposed federal legis-
lation). See also James T. O'Reilly, Environmental Audit Privileges: The Need for Legislative
Recognition, 19 SeToN HarL L. Rev. 119 (1994) (arguing in favor of a federal privilege for
environmental audits in conjunction with the federal sentencing guidelines for environmental
comes). A bill to establish a federal privilege for environmental audits was introduced in 1994,
but it did not pass. [d. at 151 (citing S. 237, 102d Cong,, 2d Sess. (1994)).

430 See Lavelle, supra note 223, 2t Al (citing statutes in Colorado, Indiana, Kentucky, and
Oregon). Several more states are considering similar statutes. Id. at A23 (citing proposals in
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however, to assure the public of the good faith of a company’s envi-
ronmental commitment. Public disclosure of environmental reports
would help to close this gap in trust. A quid pro quo for public disclo-
sure should be a self-evaluative privilege for the underlying informa-
tion gathered through professional environmental management and
anditing practices.

An exception to the evidentiary rule of privilege would have to
apply to an EPA investigation concerning the accuracy of the informa-
tion provided in the public environmental reports. The idea is to ex-
empt a company from the dilemma of turning up adverse information
about their environmental practices and subjecting themselves to civil
and criminal liability if they enter into an environmental mapagement
and auditing program. For “good” environmental companies that opt
in to an American EMAS, the underlying information should be con-
fidential, except to the extent that the EPA needs to see the informa-
tion to confirm the accuracy of public reports of environmental
performance.

Providing for confidentiality of internal EMAS processes would
free corporations to examine the real environmental problems they
face without constantly worrying that their deliberations may one day
end up in court. Confidentiality is essential to assuring a reasonable
level of participation. Companies would especially welcome a confi-
dentiality privilege in light of increasing governmental reliance on
criminal penalties.43!

A second incentive that an American EMAS should provide in-
volves a revision of governmental policies concerning the treatment of
internal environmental auditing and management in investigations
and prosecutions.*3? For companies that opt in to an American
EMAS—and only for those companies—the EPA and the Justice De-
partment should state unequivocally that underlying auditing informa-
tion will not be used against participating companies, with only very
limited exceptions. A new federal self-evaluative environmental privi-
lege would reduce the need for such policy statements. But because
privileges are often waived inadvertently and because disputes can

Arizona, Illinois, New York, Ohio, Pennsylvania, and Virginia); see also Edward Felsenthal, New
Laws Make Companies’ Self Reviews Less Accessible, WaLL ST, J.,, Aug. 2, 1994, at B2 (discuss-
ing state statutes); O’Reilly, supra note 429, at 141-46 (same). EPA has expressed disapproval of
the starutes. Restatement of Policies Related to Environmental Auditing, supra note 203, at
38,459 (“EPA has consistently opposed this approach.”); Voluntary Environmental Self-Policing
and Self-Disclosing Interim Policy Statement, supra note 212, at 16,878 (threatening states with
audit privileges with stricter federal enforcement). Of course, state statutory privileges apply
only to cases brought under state law.

431 See supra note 30. Recall also that the European EMAS protects the confidentiality of
“any ipformation on data obtained in the course of . . , auditing on verification.™ See supra note
372 and accompanying text.

432 See supra subpart [V.C.
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arise concerning whether particular material is covered by a privi-
lege,433 additional concrete assurances in the form of policy state-
ments would give companies another reason to participate.

Third, an American EMAS should recommend revisions of the
new environmental sentencing guidelines for organizations to allow
automatic credits for companies that opt in. This reform should con-
tinue existing incentives for companies to adopt environmental com-
pliance programs without the disadvantages of defensive reflexion
that currently weaken the approach.#** An American EMAS might
even consider entirely exempting participating companies from crimi-
nal prosecution in exchange for possible criminal and civil liability
under second-level of EMAS regulations concerning false, misleading,
or omitted information in public environmental reports.433

It

Source: Green Audit Inc., 1220 Broadway, New York, N.Y.

433 See, e.g., RAKOFF BT AL, supra note 208, at 8-34 (noting that evidentiary privileges, even
when “formally established,” often do not wark “in the real-world of couriroom maneuvering”™).

434 See supra section IV.C.3.

435 As discussed above, violations of EMAS regulations should irvolve only relatively small,
civil penalties. See supra text accompanying note 426. The suggestion of immuaity from federal
criminal prosecution for all environmental statutes would require an enhiancement of EPA's en-
forcement under the proposed EMAS. Standards for disclosure of environmental information
would have to be developed through EPA regulations, taking experience under the securities law
into account. However, the idea of exempting large companies from environmental prosecution,
whatever its intrinsic merits, is likely to be politically infeasible, given the ever-present possibility
of environmental disasters and the corresponding desire of politicians and the public to hotd
large corporations legally responsible for them.
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Finally, some sort of formal recognition of businesses participat-
mg in the program should be adopted, such as an EPA-certified
“Green Business” decal. (See Figure 6). A marketable logo or em-
blem would help tap economic consumer interest. An American
EMAS could perhaps be linked with private environmental labelling
efforts.#?® Already, one American private enterprise—to some extent
a spin-off of Green Seal—has devised a “Green Audit” logo that sug-
gests this possibility. (See Figure 7). A formal Green Business or
Green Audit decal provided under the auspices of an American
EMAS would provide an additional incentive for companies to par-
ticipate. A government-certified emblem or logo would increase pub-
lc trust in the process. In addition, given the absence of a
government-sponsored environmental labelling program in the
United States, there seems to be no good reason to prevent a Green
Business decal from being used in advertising and marketing. To deny
this use, as does the Buropean EMAS,#37 is to deny a significant incen-
tive for businesses to participate.

With these kinds of incentives, an American EMAS would likely
become widely established, especially among large industrial compa-
nies. Assuming the basic structure of the EMAS was flexible enough
to accommodate existing environmental mapagement and auditing
systems, large companies would have little reason not to participate.
Given the inevitable expenses involved, small companies may have
more difficulty. As under the European EMAS, small businesses
should be provided with technical and financial assistance.4*¢ With
meaningfu] incentives in place, and with technical and financial sup-
port available to small businesses, an American EMAS would be
likely to entice broad-based participation over time.

B. Should an American Environmental Management and Auditing
System Be Adopted? Arguments For and Against

Having outlined my view of what an American EMAS should
look like, I now consider some arguments for and against it. Five dif-
ferent arguments cover the following subjects: economics, process,
technology, coordination, and administration.

1. The Economic Argument—The strongest argument against
adopting an American EMAS is an economic one. As seen above, the

436 See supra text accompanying notes 91-93 and fig, 2.

437 See supra section V.A.11 (discussing prohibition of use of European EMAS graphic for
advertising given fear of conflict with Enropean Eco-label products),

438 See supra text accompanying note 318 (discussing small business assistance under the Eu-
ropean EMAS). One of the seven priciples jpforming the pilot projects for the EPA’s Environ-
mental Leadership Program also imvolves “mentoring™ of small businesses. See supra note 405.
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EBuropean EMAS is extraordinarily detailed,**® and significant detail
also appears in the proposed American version. The costs for a com-
pany to opt in will be significant unless it already has in place a fairly
elaborate system of environmental management and auditing. In
other words, start-up costs will be high. A company may have to hire
outside epnvironmental consultants. Developing an environmental
management and auditing system will take precious time away from
managers and employees who could have been devoted to other tasks.
Hiring environmental auditors with the required techmnical expertise
will be expensive. Producing an envirommental report for public re-
lease will also be expensive. A company must hire an outside environ-
mental auditor to verify the statements made in the report. A
company would also be well-advised to ask its general counsel, and
maybe an outside law firm, to look over the language in its environ-
mental report. Printing and distribution of the report will cost money.
With all of these expenses, an average business response to the EMAS
may be: “That’s a nice theory, but it's just too expensive.”

There are at least four responses to this argument that an Ameri-
can EMAS would be too expensive. First, the costs for some compa-
nies that already have envirommental management and auditing
systems in place are not likely to be very high. The idea of environ-
mental management and auditing is not new; both the theory and
practice have been present in many large companies for decades. The
only significant extra costs to these large companies of a coordinated
American EMAS are those of assuring objective verification of infor-
mation and the production of an environmental report. Even so,
some large companies, such as Sun Company and General Motors, are
already producing environmental reports under the auspices of the
CERES Principles.*® For other companies without sophisticated en-
vironmental programs, start-up costs for opting into an American
EMAS may prove too high. Even if technical and financial assistance

for smaller businesses is insufficient, however, a virtue of a voluntary -

system is to allow companies to opt out. Those companies that find an
American EMAS too expensive simply do not have to sign up. If the
American EMAS proves successful, public pressure may come to bear
on companies that refuse to participate. If not, and if the EMAS
proves too expensive, it simply will not work.

A second response might be to recommend the traditional gov-
ernmental approach: appoint someone to conduct a cost-benefit anal-
ysis. Given the voluntary nature of the program, however, I would
recommend that if the idea seems persuasive enough, Congress and
the EPA should begin an EMAS program experimentally, with close

439 See supra subpart V.A.
440 See supra notes 262-65 and accormpanying text. There is no reason why CERES could not
participate under an American EMAS, perhaps as a surrogate or supplement to EPA oversight
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attention to its costs, and then study the results before deciding to
proceed more broadly. In principle, it is difficult to estimate the costs
and benefits of a reflexive EMAS approach. The whole idea is to
change the mechanical orientation of the weighing of costs and bene-
fits: to restructure the business enterprise, rather than to regulate it
more heavily. A lesson of reflexive law is that reform must have a
true sense of the limitations of the legal system. Again, if an Ameri-
can EMAS does not trapslate well into political and economic terms,
then it will fail. It is not as likely to fail, however, if the EPA affords
companies and other interested groups sufficient opportunity to par-
ticipate in formulating the recommended EMAS standards for each
business sector.

A third response is that the proposed American EMAS provides
significant economic incentives to offset the costs of participating in
the system. The proposed federal self-evaluative privilege and lenient
enforcement policies provide significant economic incentives. Busi-
nesses opting into an American EMAS would thereby gain economic
savings from eliminating some of the uncertainty and unfairness in
environmental command-and-control regulation. In addition, the
marketable logo or emblem of a Green Business (or something like it)
provides an economic advantage in the “green consumer” market.
Public relations image counts as yet another incentive for opting into
an EMAS. Public relations is sometimes derided by environmentalist
critics, but the benefit of a “green” business reputation is legitimate if
it is deserved. An American EMAS would back up good reputations
with verified environmental reports and accurate information.

Fourth, although one of the disconcerting properties of a refiex-
ive law is its uncertain efficacy,*#! it is also true that the current system
of environmental law is not working well enough. The prevailing com-
mand-and-control alternative is extremely expensive.44> Conventional

market-based regulations also has significant costs.*3> Reflexive law .

in the form of an EMAS may provide an attractive addition to the
current system, which is broken. It may cost something to try a reflex-
ive approach, especially in the short-term, when transitional costs will
be greatest. However, the costs of not shifting to 2 more realistic legal
strategy that takes into account the complexity of modern society and
its ecological problems may prove even higher in the long run. Some-
how, environmental regulation must encourage businesses to contrib-
ute effectively to environmental solutions. An American EMAS is
one of the most probable alternauves for doing so.

From a perspective of environmenial protection, the best eco-
nomic argument against complying with any version of an EMAS is

41 See supra Part 1L
442 See supra subpart ILA.
443 See supra subparts I1.B & IV.A.
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that a business could better spend its money on actually reducing its
environmental impact through the purchase or development of im-
proved pollution-control technologies and other environmental pro-
grams. For individual cases, where companies are committed to
environmental responsibility and already invest heavily in environ-
mental protection, this argument may be persuasive. However, not all
companies are environmeuntally progressive, and an EMAS provides 2
regulatory method to address the systemic issue of environmental
commitment and responsibility. Because cwrent conventional ap-

proaches are often piecemeal, irrational, stultifying, and convolnted, a .

new model is needed. At least, an American EMAS suggests a prom-
ising experiment.

2. The Process Argumnent.—A second argument against adopt-
ing an American EMAS raises objections to its process orientation.
Similar to arguments against NEPA,** this argument focuses on the
absence of substantive standards in an EMAS regulation. Without
specific standards, the argument continues, there are no teeth. In this
view, companies cannot be trusted. If left to their own devices, they
will simply write nice, flowery disclosure statements, but will go on
polluting and caring little for the environment.

This argument has some force. Standards-based laws—both of
command-and-control and market-based varieties—cannot be thrown
out over night. But a new reflexive approach to environmental law
can coexist with other forms of environmental regulation. In fact, dis-
closure under a reflexive environmental reporting system may in-
crease the efficiency of enforcement under substantive statutes. In
addition, a reflexive enviropmental law in the form of an EMAS pro-
vides other benefits of increasing dialogue and communication among
various social interests—what may be called the “process virtues.”

Those who think the only way to address environmental
problems is to control “the polluters” will not easily buy into a reflex-
ive scheme. But society has grown too complex and, in a certain
sense, unmanageable for this simplistic view of dividing groups into
the environmentally “good” and “evil.”*5 Although some policymak-
ers may not wish to admit it, they must begin to think about ways 1o
regulate in a different, less commanding mode if they are to achieve

444 See supra subpart TV.B.

45 See, e.g., Kenneth A. Manaster, Ten Paradoxes of Environmental Law, 27 Loy. LA, L.
REv. 917, 931 (1994) (decrying the tradition of “labelling different categoties of participants in
environmental issues as good puys or bad guys—the cowboy-hero environmental protection
types wearing the white hats versus the smister despoilers of nature and public health wearing
the black hats™); see also Bobertz, supra note 57, at 718 (criticizing the tendency to look for
scapegoats in environmentat law “because the identified scapegoat often bears an incomplete or
distosted relationship to the actual problem at hand, resulting in [aws that are likewise incom-
plete or distorted™).
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meapingful success. As Laurence Tribe writes in a related context in
his classic article, Ways Not To Think About Plastic Trees **6
The framework for choice to which I believe we should initially
commit ourselves must have a double aspect. Although it must be se-
lected in light of its likely consequences, it cannot be designed simply to
assure that the journey will bring us to some preconceived destination.
For no such destination is describable in advance, and in no event could
we expect a purely instrumental strategy to liberate us from the grip of
instrumentalism and manipulation in which we feel trapped. The “way
of acting” to which we commit ourselves must therefore be a process
valued in large part for its intrinsic qualities rather than for its likely
results. Such a conception of process as more than instrumental should
not seem wholly alien. In many realms of human experience, process is
intuitively and widely felt to matter in itself. . . . In the environmental
area in particular, given the absence of any final system of ends which
either could or should command assent, we should be capable of per-
ceiving intrinsic significance—sanctity, if you will—in the very princi-
ples, however variable, according to which we orchestrate our
relationships with one another and with the physical world of which we
are a part.*4?
Even some of the strongest critics of procedural approaches to envi-
ronment law see virtues in process. Joseph Sax, for example, recog-
nizes that “legitimating public participation, and demanding openness
in planning and decisionmaking, [are] indispensable to a permanent
and powerful increase in environmental protection.”#4 An Armerican
EMAS would extend this lesson somewhat further.

3. The Technological Argument —Conventional environmental
law, whether command-and-control or market-based, is not for the
most part forward-thinking in terms of technology. Neither approach
encourages thinking through potential environmental problems
before they happen. In general, a command-and-control statute is en-

acted in response to an environmental crisis of some kind or when a .

particular issue is jolted to public attention by the media.+® Often,
particular pollution-control techmologies or performance-standards
are then mandated, leaving little room for technological mnovation.
Market-based regulation is more flexible, but 1t 1s usually employed
either to achieve a performance-based environmental objective more
efficiently than comrmand-and-control or to expand ownership rights
to the natural environment where this is technically feasible. 450 A sig-
nificant advantage of a reflexive EMAS lies in its potential for encour-

446 Laurence H. Tribe, Ways Not to Think About Plastic Trees: New Foundations for Environ-
mental Law, 83 YALE LJ. 1315 (1974).

447 14 ar 1339.

448 Sax, More Than Just a Poessing Fad, supra note 200, at 804.

449 See supra note 57 and accompanying text

450 See supra subparts [1.B. and IV.A.
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aging self-reflective and self-critical environmental management that
strongly encourages technological innovation. This innovation con-
cerns not only what products to make and services to provide, but
what manufacturing processes to use and what environmental re-
source acquisition policies to follow. An Americar company-based
EMAS would encourage a participating business to consider the envi-
ronmental effect of its operations as a whole. This holistic perspective
is likely to trigger the invention of environmentally beneficial
technologies.

A reflexive EMAS may also prove superior in its technological
effect by offering the prospect of avoiding many environmental
problems, rather than pufting law in the position always of responding
to the next environmental crisis, after the problem has arisen, and
often too late.45! A reflexive EMAS aims to encourage development
of beneficial environmental technologies by incorporating environ-
menta] thinking at all Ievels and stages of business enterprise, not just
“at the end of the pipe” or when a lawsuit is filed or a catastrophe
happens. Human society can no longer blindly rely on economic
processes to provide the technological inventiveness needed to stay
ahead of potential environmental cataclysm.452 Reflexive strategies
designed to enhance social communications about the natural envi-
ronment are likely to provide some help in the right direction.

4. The Coordination Argument.—An Amernican EMAS would
provide an institutional structure to help to coordinate the disconcert-
ing jumble of environmental law. A basic problem of environmental
law has always been the availability of reliable information about dif-
ferent problems. Scientific knowledge about various environmental
issues changes constantly. A system of law that relies primarily on an
expanding series of outdated statutes based on outdated information
is inefficient, both economically and in terms of environmental protec-
tion. More flexible institutions are needed to develop new informa-
tion and to recommend corresponding reform of environmental
practices.*s3

451 The possibility of regulation responding too late is currently present in the prospect of
global climate change. Although the science js not yet certain, there is the possibility that human
society's global econoruic processes have already overshot the carrying capacity of the planet.
The point is that current legal technology is not adequate to address the kinds of environmental
problems saciety now faces. Cf. Krier, supra note 61.

452 See supra text accompanying note 1. Cf. James E. Krier & Clayton P. Gillette, The Un-
easy Case for Technological Optimism, 84 MicH. L. Rev. 405, 427 (1985) (“(Tjhis is the Iate
twentieth century, not the late eighteenth. The problematic side of modern technology is known
to be troublesome in ways not recognized two hundred years 420.7).

453 See Farber, supra note 39 (discussing how scientific knowledge often outpaces environ-
mental regufation and recommending decentralized strategies of regulation that allow learning).
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Reflexive environmental law aims to enlist businesses more inti-
mately in the agenda of environmental protection. Many businesses
will resist this idea. Many businesses prefer to say, “Just tell us what
the law is, so we can follow it.” However, human society can no
longer afford to leave environmental issues to law and government.
Businesses must participate more positively in providing new informa-
tion, reporting new scientific findings, and coming up with new ideas
and new technologies that are not only profitable, but contribute to
more efficient and effective environmental protection.

The process of disclosure in public environmental reports in an
American EMAS may provide the information needed for efforts to
integrate pollution control. A number of scholars call for integrated
pollution control to address the problem of laws simply shifting pollu-
tion from one media, such as land or water, to another, such as air.454
Critics of plans for comprehensive integrated pollution control em-
phasize cognitive limitations,*5s which are similar to the kind of cogni-
tive burdens borne by substantive law in general.#’¢ The focus on
company-specific reporting of an EMAS, however, may provide suffi-
cient information and flexibility for integration at a level where it is
most likely to be effective: the firm. Rather than global formulas for
integration of already immensely complex statutes, firm-level inte-
grated poliution control may allow businesses to consider alternative
pollution control strategies, integrate them, and justify the choices
made in public reports. Technical and scientific standards for how to
justify these kinds of choices and what choices will count as justifiable
remain to be worked out. At least, the reflexive capacities of an
EMAS hold out the possibility for progress in this direction.

Another benefit of an American EMAS involves the coordina-
tion of environmental mformation for investors and other interested
citizens. An EMAS would enhance the ability of investors to compare
companies on the basis of their environmental reports. For investors,
annual environmental reports would present a new and important
source of information. Reporting requirements of expected environ-

454 See, e.g., Lakshman Guruaswamy, Integrating Thoughtways: Re-Opening of the Environ-
mental Mind?, 1989 Wis. L. Rev. 463; see alro Symposium, Integrated Pollution Control, 22
Envri L 1 (1992). In 1993, the Netherlands adopted an Environmental Management Statute
that may represent an important experiment in integrated pollution control. The statute cora-
bines elements of the EMAS, including uniform provisions for environmental programs, with a
proposat for an integrated permit system. See Brus, et al., supra note 269, at 667-71. A propaosal
for a directive on integrated pollution contral has zlso been made at the EU-Jevel. Proposal for
a Council Directive on Integrated Pollution Prevention and Control, COM(93)423 final.

455 E.g., James E. Krier & Mark Brownstein, On Integrated Pollution Control, 22 ENvTL. L.
119, 125 (1992) (“The trouble with [integrated pollution control] is that its underlying synopti-
cism runs headlong into a compelling counterview that comprehensive rationality is, to put the
matter flatly, ‘impossible.’ 7).

456 See supra Part 11
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mental costs and liabilities are recently expanding under securities
law.457 Annual environmental reports would increase the degree of
scrutiny that “green investors,” as well as environmental groups, could
give to companies’ environmental performance. This enhanced scru-
tiny may encourage publicly held companies to take their environ-
mental responsibilities more seriously than they would otherwise.
Coordination in enforcement also recommends an American
EMAS. For companies opting into an American EMAS, the EPA
could shift gradually to a role emphasizing oversight rather than pros-
ecution. The complexity and cost of environmental regulation call for
a shift toward a disclosure model, rather than an inspection model. 458
Gains in administrative efficiency would be significant if important
data concerning compliance with environmental laws were required—
at least in summary form—in environmental reports. This is not a
large change. Already, under federal statutes such as the Toxic Sub-
stances Control Act (TSCA)**® and the Emergency Planning and
Community Right-to-Know Act (EPCRA),* companies are required
to report to the government a significant amount of information about
their environmental practices and performance.#s! Public disclosure

457 Litigation that may result in large penalties and other environmental issues that may ma-
terially affect a decision to invest in a publicly traded company raust be disclosed. For discussion
of securities law requirements for disclosure of potential environmental liabitities, see John W.
Bagby et al., How Green Was My Balance Sheet?: Corporate Liobility and Environmental Dis-
closure, 14 Va. ENVTL. L 1. 225, 287-337 (1995); Robent H. Feller, Environmental Disclosure and
the Securities Laws, 22 B.C. ENvTL. AFF. L. REv. 225 (1995); Elizabeth A.G. Geluman, Disclo-
sure of Contingent Environmental Linbilities by Public Companies Under the Federal Securites
Laws, 16 HArv. EnvTL. L. Rev. 129 (1992); Richard Y. Roberts & Kart R. Hohl, Environmental
Linbility Disclosure and Staff Accounting Bulletin No. 92, 50 Bus. Law. 1 (1994); Perry E. Wal-
lace, Disclosure of Environmerual Liabilities Under the Securiries Laws: The Potential of Securi-
ries-Marher-Based Incentives for Pollution Controf, 50 WasH. & Lee L. Rev. 1093 (1993);
Symposium, Disclosure of Envirommental Liability in SEC Filings, Financiol Starements, and
Debt Instruments, 5 VL. EnviL. LJ. 315 (1994).

458 ¢ is interesting to pote that William O. Douglas considered the direct reguiation of only -

6000 brokers and traders under the securities laws to be “impractical, nnwise, and unworkable™
and believed some form of government-saactioned self-regulation was therefore called for. Har-
vey L. Pitt & Karl A. Groskaufmanis, Minimizing Corporete Civil and Criminal Liability: A
Second Look at Corporate Codes of Conduct, 78 Geo. L.J. 1559, 1577 n.96 (1990) (quoting JoEL
SELIOMAN, THE TRANSFORMATION OF WALL STREET 185 (1982)). One wonders in light of the
history of securities regulation how.much the heavily substantive approach of contemporary
environmental law owes to path dependence concerning the choices of original legal strategies
rather than to deliberative choice.

459 15 U.S.C. §§ 2601-2671 (West Supp. 1994).

460 42 V.S.C. §§ 11001-11050 (West Supp. 1994); see also Elliott, supra note 116, at 1851
(describing the mandated public disclosuce of the Toxic Release Iuventary requiced under
EPCRA).

461 For an overview of different information required to be disclosed to the public vnder
different federal environmental statutes, see Bagby et ab, supre note 457, at 231-59. The authors
note, however, that even “when such disclosures are available to the public, they are often diffi-
cult to obtain™ and “most disclosures are not made on a regular basis,” Jd ar 233.
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of “risk management plans” of business operations and emergency
procedures with respect to use of certain hazardous chemicals under
Section 112(r) of the Clean Air Act Amendments of 1990462 is another
example likely to increase the transparency of environmental manage-
ment practices.“*> Encouraging the self-reporting of verified environ-
mental reports may allow the EPA to focus on assuring accurate
disclosure through punishing false or misfeading reporting by EMAS
companies and reserving heavier penalties for substantive violations
by companies that fail to participate in the EMAS system.

5. The Administrative Argument. Anti-Capture and Legiti-
macy.—AS noted above, two perennial problems in administrative
regulation are capture and legitimacy.*#* An American EMAS would
provide partial solutions to both.

First, an American EMAS suggests a way out of the capture di-
lemma in environmental law by introducing a third party to the equa-
tion, namely, citizens and their public interest groups. Ian Ayres and
John Braithwaite have recommended “empowering public interest
groups” as a general solution to the capture phenomenon.45 Rather
than the two-party game that can lead to capture, this solution argues
for “tripartism.”#66 A three-party game is less easily fixed.

The requirement for public disclosure in the EMAS approach
provides a public forum for concerned citizens, including environmen-
tal groups, to participate in the regulatory process. An EMAS em-
powers the public to double-check the accuracy of the reports and
raise questions if they are warranted.

Enlisting public interest groups to oversee the accuracy of envi-
ronmental reports has several advantages. First, it lessens the burden
on the EPA to review all reports. To some extent, the EPA can rely
on other groups to test their accuracy. Second, the fevel and guality of
communication about environmental issues would increase. Public re-
ports provide a forum for companies to explain their environmental
performance not only to the EPA, but also to citizens in general.
Third, an EMAS opens the regulatory process, dangerously closed

462 42 U.S.C. § 7412(r) (West Supp. 1994).

463 Id.; see also Final Rule, List of Regulated Substances and Thresholds for Accidental Re-
lease Prevention; Requirements for Petitions Under Section 112(r) of the Clean Air Act as
Amended, 59 Fed. Reg. 4478 (1994); Risk Management Programs for Chemical Accidental Re-
lease Prevention, 58 Fed. Reg. 54190 (1993) (to be codified at 40 C.F.R. pt. 86) (proposed Oct.
20, 1993).

464 See supro text accompanying notes 36-38 and 131-33 (discussing capture and legitimacy
problerns of substantive law).

465 JaN AYRES & JOHN BRAITHWAITE, RESPONSIVE REGULATION: TRANSCENDING THE DE.
REGULATION DEBATE 54-100 (1992).

466 Id. Ayres and Braithwaite’s proposal for “enforced self-regulation™ also shares a general
similarity with the EMAS approach. See id. at 101-32.
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when there are only two parties, to public scrutiny. Increased open-
ness should discourage secret backroom deals that are the hallmark of
administrative capture.

A more open structure for public discourse about the environ-
ment suggests that an American EMAS may also help to remedy the
democratic deficit of administrative law.#6? This benefit is somewhat
speculative. However, if a reflexive EMAS works well, then the im-
plense pressure on environmental agencies to regulate substantively
may lessen, as the disclosure process begins to take on more of the
weight of regulation. Legitimacy issues would not disappear; modern
societies are probably too complex for this ever to happen completely.
But reflexive processes may help to open up the regulatory box to
include more democratic participation by regulated businesses as well
as public interest groups than the current administrative regime
allows.

C. The International Dimension

When the global dimension is considered, it becomes even more
clear that the force of business, especially that of large multinational
enterprises, must be enlisted in the environmental cause. As one
group of commentators notes,

[L]ong-term global environmental menaces such as ozone depletion, cli-
mate change, and acid rain pose new, potentially incalculable dangers to
human survival. . . . Massive deforestation and the continued release of
industriai byproducts into the atmosphere have led to predictions of dra-
matic global climate change and accompanying rises in sea levels, perma-
nent inundation of coastal plains, and widespread heat waves. ... [A]cid
rain is suspected of contaminating water supplies and fish with danger-
ous metals and of posing grave threats to human health 468
It is not overstating the situation to say the future of the human race
may depend on developing an effective legal strategy to address these
issues. As Vice President Gore argues, the most serious problems fac-
ing global human society in the post-Cold War era concern the envi-
ronment.4¥ What he may not fully recognize, however, is that the
nation-state system and its emergent order that calls itself interna-
tional law does not appear strong enough to tackle all the serious is-
sues involved. Internmational law is developing slowly, and it is an

467 See supra note 133 and acoompanying text

468 Note, Developments in the Law—International Environmental Law, 104 Harv. L. Rev.
1484, 1487-88 (1991).

469 AL GorE, EARTH ™ THE BArLancE 269 (1992) (“(W)e must make the rescue of the envi-
ronment the central organizing principle for civilization.”). Gore argues for a “Global Marshall
Plan” to address environmental issues. Jd. at 295-360. For a critical assessment, see Robert W.
Hahn, Toward a New Environmenral Paradigm, 102 YaLe LJ. 1719 (1993) (review essay).
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uncertain instrument. Its success to date is not overwhelming *7 Per-
haps enlisting the considerable power, talent, and creativity of interna-
tional business will also prove insufficient. As Edward O. Wilson
suggests darkly, evolution may have wired human intelligence for its
own self-destruction.#?! Certainly the stakes are high enough that all
institutions, including business, should be pressed into service.
Reflexive environmental law has an international dimension.
The International Standards Organization is dcyelopmg standax'ds for
environmental management and auditing that will apply worldwide.472
They are called the ISO 14000 series.#”> The standards may turn out
to be so weak as to be virtually useless. However, cuirent indications
are that the standards will take a significant step in the right direc-
tion.47* The immediate task then will be to create ways in which to
persuade businesses to take up the challenge and to follow the new
standards. EMAS regulations can provide an important regulatory
link with the emerging ISO standards.*® '
. Many clajms for “social responsibility” have been made on busi-
ness. With respect to the environment, however, the call for change is
urgent given the severity of the issues. Businesses must confinue to
make profits, but not at the expense of further serious deterioration of
the natural environment on which life depends. As Holmes Rolston
writes, “the bottom line ought not to be black unless it can also be
green.”¥’s In a word, business must become environmentally

responsible.

470 See, e.g., Note, supra note 468 (finding considerable difficulties with current mternational
; 1 problems).

law in effectively dealing with global environmenta
471 See supra note 162.
472 See supro text accompanymg note 26. _
473 The in‘;tial I1SO 14005 st:,::ji,ds are ip draft as of this writing, International Standards
Orgenization, Technical Committee 207, Environmental Management SysteWS~Spem§cauon
with Guidance for Use (Sept. 28, 1994) (unpublisbed commitice draft, on file with author); Inter-
natiopal Standards Organization, Technical Committee 207, Guide to Environmental Manage-

ment Principles, Systems and Supporting Techniques (Sept. 23, 1994) (unpublished committee

draft, on file with author); see also Lucas & Roberts, supra note 26 (discussing progress of
drafting).

474 See Lucas & Roberts, supra note 26; see
with Environmental Standards, Official Says, 2
dards Group Issues Preliminary Environmental
tional Consensus, Cremicar Wk., Apr. 6, 1994,
internatiopal legal standards to govern the enviconm

also ISO Standards Would Encourage Compliance
5 Envrz Rep. (BNA) 283 (June 10, 1994); Sran-
Statement: Momentum Builds Towards Inierna-
at 53. For further discussion of the need for
ental activities of multinational corpora-
ol Standards for Transnational Corpora-

tions, see Robert J. Fowler, International Environmern!
tions, 25 ENvTL L. 1 (1995).

475 It is expected that the ISO 14000 series will
although not all aspects covered by the E
Roberts, supra note 26.

476 Houwmes RoLsTon,
RAL WORLD 325 (1988).

be consistent with the European EMAS,
MAS will be covered in the ISO standards. Lucas &

111, ENVIRONMENTAL ETHICS: DuTies To AND VALUES IN THE NATU-
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The EMAS provides a good start. The European EMAS allows
explicitly for the possibility that international standards—perhaps
those developed by the ISO—will count as meeting the EMAS stan-
dards.4”? This recognition of international standards holds out the
possibility that reflexive EMAS regulations will reach out globally.

An American EMAS should do the same. Efforts should be
made to harmonize EMAS regulations internationally (once, of
course, they are adopted).47 Perhaps ultimately an international
treaty is in order. In the international context, the United States, Eu-
rope, and Japan should lead the way.“” The United States in particu-
lar, an innovator in environmental law for so long, should step boldly
into this new field of regulation.

VII. CoNCLUSION

Humanity has created for itself a “risk society” attendant to de-
velopment of an industrial society.*® The benefits of material indus-
trial progress achieved over the past several centuries have come with
comnsiderable costs. In addition to problems of inequalities of wealth
distribution, particularly apparent in the divide between rich and poor
nations, environmental risks stand prominently on the agenda of
world problems. The most severe environmental problems threaten
human survival as a species (not to mention other species). Less dra-
matically, persistent problems of environmental degradation threaten
basic levels of human health and well-being.45!

Reflexive environmental law—specifically its manifestation in
the EMAS model—presents a new approach. It seeks to tie busi-

477 The EMAS regulation provides that

Companies implementing national, European or international standards for environmental

management systems and audits and certified, according 1o appropriate certification proce-

dures, as complying with those standards shall be considered as meeting the correspondmg
requirernents of this Regulation, provided that:

(a) the standards and procedures are recognized by the Commission . . . [and)

(b) the certification is undertaken by a body whose accreditation is recogruzed in the Mexm-

ber State where the site is located.

Council Regulation 1836/93, art. 12, 1993 O.J. (L 168) 1, 6.

478 Se¢ Committee on Int’l Envtl. Law, Ass'n of the Bar of the City of New York, Showld
Environmental Lews Be Harmonized?, REC., Nov. 1994, at 840, 868 (“Harmonijzatiop of environ-
mental law is both feasible and desirable where the motivation and purpose of the effort is to
achieve an environmental objective that all affected countries agree is necessary.”).

479 Cf Raymond Vemon, Behind the Scenes: How Policymaking in the European Community,
Japan, and the United States Affects Gloal Negotiations; Environmental Protection, 35 ENv'T 12
(1993) (discussing potential for pew international environmental agreements in the context of
differences in policymaking).

480 UrricH Beck, Risk SOcteTY: TOWARDS A NEw MopeRNITY 9 (Mark Ritter trans., 1992).
The Germaxn term for “risk sodety” is risikogesellschaft.

481 Seg, eg., ANTHONY J. MCMICHAEL, PLANETARY OVERLOAD: GLOBAL ENVIRONMENTAL
CHANGE AND THE HEALTH OF THE HUMAN SPECIES (1993) (examining major environmental
problems in terms of effects on human health).
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nesses, which are a major source of many environmental problems,
more closely to environmental solutions. The EMAS aims to en-
courage businesses to incorporate permanent operational and deci-
sionmaking processes to address environmental concems. These
internal processes supplement well-established financial channels of
internal, self-reflective communication. Environmental auditing
should accompany financial auditing; envirommental accounting
should supplement economic accounting.#2 The argument that busi-
nesses should single-mindedly pursue economic goals—and if society
does not like it, then a law should be passed—has been swamped by
the inability of the legal system to deal effectively and efficiently with
a wide array of environmental issues. As a number of business leaders
have come to realize, environmental issues are too serious and diffi-
cult to leave only to the imperfect instruments of substantive environ-
mental regulation.
The EMAS regulation is an important experiment in reflexive en-
vironmental law. It provides a legal framework that encourages busi-
nesses to adopt systematic ways of thinking and operating in an
environmentally responsible manner. The idea is to create a climate
in which businesses voluntarily adopt procedures to encourage envi-
ronmentally sound decisionmaking and to monitor environmental
progress. This is not an impossible task. As Otto Hintze wrote some-
time ago,
Man does not live by bread alone. He wants to have a good conscience
as he pursues his life-interests. And in pursuing them he develops his
capacities to the highest extent only if in so doing he serves a higher
rather than a purely egoistic purpose. Interests without such “spiritual
wings” are lame; but on the other hand, ideas can win out in history only
if and insofar as they are associated with real interests. 483

This is a lesson for both business and the law.

As I have argued above, the European EMAS regulation 1s not
perfect.#84 It is an experiment that may, because of design flaws, fail
miserably. Or it may prove a success, providing a model from which
other legal systems may learn. Here, I have argued that the United
States should seriously consider adopting a similar reflexive environ-
mental law: an American EMAS. Given the increasingly interna-
tional nature of both the world economy and environmental
problems, a reflexive solution will ultimately have to be global. But

482 Cf Michael Power, Constructing the Responsible Organization: Accounting and Environ-
mental Representation, in ENVIRONMENTAL Law AnD ECOLOGICAL RESPONSIBILITY, supra note
13, at 369-92 (arguing for an environmental reform of accounting).

483 Otto Hintze, Kalvinismus und Staatsraeson in Brondenburg zu Beginn des 17ten
Jahrhunderts, in 144 HISTORICSH ZETISCHRIFT 232 (1931), translated and quoted in REINHARD
Benpix, WORK AND AUTHORITY IN INDUSTRY, at xlix (1974).

484 See supra Part V.,
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for a start, major industrial societies should adopt roughly consonant
regulations. )

As noted in the Introduction to this Article, Stephen Breyer ar-
gues that responding to the irrationality of environmental law in the
United States requires the creation of a kind of super EPA to evaluate
risks comprehensively and scientifically.#85 But the complexity of en-
virommental problems is outstripping the capacity of even the best
scientists and scholars to solve environmental problems from on high,
as if they were Platonic philosopher-kings or philosopher-bureau-
crats.#% The complexity of contemporary environmental problems
and their social context forces 2 more modest role for law. Because
law itself cannot solve all the problems directly, regulators must begin
to find ways to use law to encourage other forces in society to work
for environmental improvement.

Reflexive environmental law enlists businesses and other inter-
mediary institutions in the struggle for environmental protection.
Many businesses have already begun to address environmental issues
positively, going beyond requirements of compliance with substantive
regulation.*®” Reflexive environmental law aims to structure these ef-
forts systematically and effectively. It presents a new and potentially
powerful altemative to conventional methods of environmental
regulation.

485 BrEVER, supra note 11.

486 See Gillette & Krier, supra note 132, at 1031 (“[T)hose eritics who would alter existing
arrangements through sweeping delegations to experts and bureancrats have utterly failed to
carry a reasonable burden of proof. A careful comparative assessment [of abilities of courts and
agencies) simply raises too many doubts about the wisdom of wholesale abdication to techno-
cratic ruje.”).

487 Sze supra notes 3, 15, 258-65, 292 & 402 and accompanying text.
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